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This book is divided into two Parts, the First 
of which comprises the Muhammedan Law of 
Inheritance, and the Second Part contains an Ex- 
position of the Rights of Women and the Laws 
of Marriage. The First Part was compiled by 
me, and published in Arabic in the year 1304 of 
Alhejra (1886 a.d.) It was entitled The Over- 
flowing River on the Law of Inheritance.” As I 
stated in the preface to it, my object in compiling 
this little book was to supply a compendium of 
the Law of Inheritance, which should be free from 
prolixity, and easy of comprehension and inter- 
I pretation. The testimony of some learned Arabs 
who reviewed it shows that the book excels other 
books of a similar nature that have been pro- j 
duced before in point of conciseness, clearness, j 
and arrangement, as well as in the utility an^ 
originality of its design. 

That book has perhaps met with more success 
than it deserved, and has been translated by Mr. 
Leo Hirsch, who is an accomplished Arabic 
scholar, and who published it in Arabic and Ger- 
ntan • It was reviewed by some German news- 
papers, including the renowned North-German 
Cte'neral Gasette, which in its critique on the 29th 
April, 1891 A.D., dedicated much space to the 
usefulness of the work in reference to Germany’s 
colonies, and passed a high eulogism on the clever 
representation of the lawjitself. The following 
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is a translation from it of some passages which 
appear relevant to our purpose : — 

It is known that in the study of the science 
of law the hereditary right is that matter to which 
beginners approach most reluctantly considering 
it dull, pedantic and tedious, while the learned 
are especially attracted by it, because the rights 
of inheritance, more than all other departments of 
law, introduce us to the lines of juridical thought 
of the different nations ; therefore the way of ex- 
posing the hereditary right is a real touchstone 
for a professor of law, whether he acknowledges 
the domination of the dead letter or animates his 
science with the living spring of the spirit. This is 
valid for Heidelberg and Boulogna, also for Bom- 
bay.” Then alluding to the Author’s statement in 
the preface to that edition, the paper says In 
fact the system of the book is lucid and easily 
comprehended, sixteen chapters, essentially divi- 
ded into questions and answers, give us a clear 
and intelligible idea of the foundation of the 
hereditary claim, of the testamentary consigna- 
tion, the legal sharers and residuaries, the general 
denominators of the legal shares and the rules of 
account, the numerous details, so far deviating 
from our European and German views, are highly 
attractive, as it is also interesting to compare the 
differences of the opposite schools of Abu Hani- 
Tah* and Ash-Shafa’ee. We readily welcome this, 
.for aught w^e know the first initiative given by 
Mf. Hirsch in the preface, practically to occupy 
ourselves with the legal views of just the heredi- 
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tary right of the Oriental people lately drawn 
nearer to us, which initiative, w'e trust, will be 
followed by other publications.” 


My friend Mr. Hirsch informed me also that 
both Professors Dr. Sachau, Director of the 
German Oriental Seminary, and Dr. von Spiegel, 
who was formerly Professor at the University of 
Erlangen, gave a very favourable opinion about 
the book. The said Dr. Sachau, in the preface 
of a work published by him on the hereditary 
right of the Ibaditic Arabs of Zanzibar and East 
Africa, has also mentioned my book as a merito- 
riousone. ( FzV^ transactions of the Royal Academy 
of Science, 1894, VITI., page 5. 


The use of the book in German is, however, 
limited. It is in English that its publication will 
be more useful, for the rules of our law on the two 
subjects of inheritance and marriage are included 
in the examination tests which pleaders and 
subordinate judges are bound to pass in India, 
where Government have reserved to the Muslims 
their laws in these matters. A thorough ac- 
quaintance with these laws is indispensably ne- 
'cessary to their efficient administration, and it is 
.one of the surest means of making the Muslims 
cohtented and happy. 


^t'\'r f \^jf\^ tf^O f«3 i> 

jn mf 

\?\’t'W^'^ ITT^'V^ ^ \frpr 

f^'P \f ■''O ^"*tJ \f 

\0 i(jr<f| y” ^ }^ \*f«ni\'*i»\«‘2 \^’* \^50 'f 

*\{;5^r^ <r»f !? ■'^T^C* j 

-<^Vo I 

•'Tt^ p 

•T?^ \Yt •v'**^ \^^(? W^!*? 

v^rr'H? I 


^?**^ \rs'^ m" 


Cm^y^ ^r ^ 5^ 

? \'**^ 

•fS^r ^"'^=5^'^ •'r^ 

C<r**T' y^fp p ^ ^\p^* 

^jr y^fp f 


Vll. 


I have now enlarged the First Chapter on Wills 
and Executors, and concluded the First Part with 
a Chapter on the Legal Disabilities of Minors, 
Lunatics, and Indiscreet Persons. The Second 
Part presents to the reader a concise yet con- 
nected and comprehensive view of fifteen separate 
subjects comprising the Rights of Women and 
the Laws of Marriage. The book has been put 
in the form of questions and answers, and the 
style has been so cast as to make it easy for 
students as well as beginners to master it. I have 
avoided nice subtleties as well as prolix and 
irrelevant discussions, adopting the correct doc- 
trines from the most approved authorities of the 
two schools of Abu Hanifah and Ash-Shafa^ee. 
The former predominates in India, Afghanistan, 
and it is the creed of the Ottoman Government 
and all Turks and Turcomans, and is followed 
by many people in H'edjaz and Egypt, and the 
latter is followed by the people of Yemen and 
Hadramout, Somaliland, Dankaliland, Harar, 
Ceylon, Java, the Malay Peninsula and Egypt. 

The book is intended not only for the use of 
students intending to practise as attorneys, but 
also for reference by judges who have to decide 
cases between Muslims, and I hope that it will be 
the means of adjudicating cases between Muslims 
conformably to their laws, and that it contains a 
sufficiency of materials for students to answer 
all Questions that may be placed before them on 
the Law of Marriage and Inheritance in the an- 
nual examination papers for pleaders and subor- 
dinate judges, and that it will be useful especially 
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I to those officers who are employed in the Court 
of Justice at Aden ; they will acquire by it a 
knowledge of those laws which they are appointed 
to administer in Aden and its dependencies, and 
at the same time they will learn the language in 
which they should pass an examination in a bet- 
ter way than could be done by reading such 
books as “ Nafhat-al-Yemen,’* which is used as a 
text book, and which contains fables and tales of 
rare occurrence. Almost all the Civil and Military 
Officers who passed the higher standard in Arabic 
at Aden during the last twenty-five years were 
taught by me or my son or brother, both of whom 
received tuition from me only, and I can say from 
experience that this book is well calculated to 
impart to them a good knowledge of Arabic, and 
to enable officers to understand parties before 
I them without the aid of an interpreter, and to 
I talk to them on subjects which it is their duty to 
I investigate and decide. Similarly to students of 
! Arabic the book cannot fail to be serviceable, for 
j it abounds in legal terms and words which are 
I rarely found in Anglo-Arabic dictionaries, and 
i will acquaint them with those modes of expression 
I and qualities of style which are peculiar to this 
j language. In making the translation I have en- 
I deavoured to keep close to the original so as to 
I preserve its distinguishing structural features. 


• T© professors of law who are taking great in- 
terest in the study of our laws, and who are 
^inxious to have a clear idea of them, this book 
will show the matter in its true light. I think 
that it will not be amiss to make a few observa- 
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tions here on our Law of Inheritance and oq 
certain practices for which the Mahpmedans are 
condemned by Europeans, as I have not ex- 
pressed my views in the body of the book nor 
made any notes to it. Under our law neither 
primogeniture nor postremogeniture confer any 
superior right. No man can bequeath all his 
fortune to strangers and disinherit his widow and 
children and cast them adrift on the world. The 
law allows a person to bequeath as much as one- 
third of his or her estate, and ordains the com- 
pulsory division of the remaining two-thirds, or 
the whole of it if nothing is disposed of it by will, 
amongst his heirs in certain proportions according 
to their degree and strength of relationship. Fe- 
males are not excluded from inheriting real or 
personal property, but when inheriting at the, 
same time with their brothers, the brother’s share 
is double that of his sister, and the reason for thi^. 
is set forth in Part Second of this treatise. It is 
for the European critic to examine minutely our 
Law of Inheritance as set forth in the following 
Chapters, and to contrast it with his own laiy on 
the subject, so that he may see which of the two 
is most strongly based on considerations of justice 
and humanity. 

With regard to the legal status or condition of 
females, our law considers the woman as capable 
as man of managing her affairs and appreciating 
her concerns. Whether married or not, she 
labours under no legal disability as children do ; 
her contracts in buying and selling and other 
transactions are valid, and she only is bound by 
them. The husband does not acquire any right 
to his wife’s property. Both husband and wife 
are bound to treat each other equitably as the 
Koran says : — “ And the women ought to behave 
towards their husbands in the same equitable 
way that the husbands should behave towards 
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them, but men have a superiority.” (Chapter II.) 

A minor girl whose father and grandfather arc 
dead cannot be given in marriage according to 
the Shafa’ees’ doctrines until she becomes of age 
and agrees to it ; but according to Abu Hanifah, 
though after the death of her father or grand- 
father, she may be disposed of in marriage by her 
other nearest relations : she has the option of 
dissolving the marriage on attaining to puberty. 

The laws of marriage and divorce are fully set 
forth in this book. Polygamy was practised 
amongst the Ancients, and it is allowed in the 
Holy Scriptures which Christians believe in. Un- 
limited polygamy prevailed amongst the Arabs 
before the Islamic era. The Islamic law has 
restricted the number of wives to four. It is well 
known that it is very difficult to eradicate customs 
and feelings of very ancient standing, neverthe- 
less, the Koran recommends the man to restrict 
himself to one wife, and imposes on the polyga- 
mist the obligation of treating his wives alike and 
equitably, and of providing for each of them a 
separate lodging and sufficient maintenance, and 
renders him liable to punishment for infringing 
this law. By these difficulties which the law 
throws in the way of the polygamist, very rarely 
can any man venture to do it unless he is driven 
to it by extreme necessity, such as the barrenness 
or the long sickness of the first wife, or a long 
sojourn in a place to which she would not accom- 
pany him, orunless he were a hard-hearted, wealthy 
voluptuary, who would lead a worse life if he 
were restricted to one wife, or unless he were one 
of those pious men who, like the holy patriarchs, 
profess to marry more than one wife through a 
desire of multiplying the human species. In fact. 
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pol3g‘»'imy is of such rare occurrence that not 
more than one husband amon£^ thirty has more 
than one wife. 


r^Ioreover, multitudes of men are annihilated | 
in wars, and others meet their death by numerous i 
accidents and causes from which women are safe. ! 
If monogfamy were enforced, there would be a | 
larg o surplusag'e of unmarried women who will be : 
doomed to celibacy during^ the whole of their life. 
Sucii a law would be very injurious to this class ■ 
of vromcn because it will prevent them from I 
marrying;-. Chi the other hand, to prevent volup- j 
tuaries from marryingf more than one wife would | 
drive them to profligacy. The license of poly- : 
gamy often saves poor women from want and | 
destitution, and it is an obstacle to that pro- ; 
fessional vice which prevails in some civilized | 
countries, and which undermines the foundation | 
of all morals and produces abominable and terri- 
ble diseases that cannot be stamped out by the 
skill of all medical science. If polygam)^ were 
not conducive to morality, the Pentateuch would 
not have allowed it and the patriarchs would not 
have practised it. 
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' Divorce is also rare aniongfst the higher and 
; middle classes, but it prevails to a great extent 
: among-st the lower orders owing^ to their want of 
culture. Our laws, like those of the ancient na- 
tions, permit it, but the Prophet has annexed to 
; this permission a deterrent warning-, 77^. : Of all j 
I lawful acts, the most abominable in the sight I 
: of God is divorce. And Abu Hanifah has de- ‘ 
I dared its prohibition unless it were for a proper | 
; cause, such as suspicious conduct or incompata- j 
•: bility of temper. No respectable Muslim divorces • 
I his wife unless he is compelled by lier bad con- j 
j duct to do so, as when the continuance of their | 
i union has become impossible or when it would be 
I productive of their misery rather than Iheir hap- 
j piness. The Islamic law docs not require a man 
i to show cause for divorcing his wife or to institute 
j a suit in court, and thereby publish the vices of 
i both parties, but it directs him, when divorcing 
j her, to pay her the dower due to her, and to dc- 

I liver to her all that he had given to her, and to 

i provide maintenance for her during her term of 
I iddet, the time before which she is not al- 
j lowed by law to remarry. 

I As for female seclusions, the Holy Koran [ 
i says ; Tell the believing men that they should ; 

I restrain their looks and observe continence, i 

! this will be more pure for them, for God is 
j knowing that which they do. And say unto 
j the believing women that they should restrain 
I their looks and preserve their modesty, and should 
I not display their ornaments except what neces- 
j sapily^appeareth therefrom, and let them throw 
I their kerchiefs over their bosoms. (Chapter 
I XXIII. on Light). These directions are addressed 
j to men and women both, and have for their object 
j the promotion of good manners and decency. In 
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the; opinion of the Arabs, the separation of the 'j 
sexes promotes their happiness and conduces to ij 
the continuance of the union of married people, |l 
and not only does it remove all causes of jealousy, ij 
but it also conduces to the protection of females jj 
from insult and indignity. Women arc not con- i: 
fined in houses like prisoners, they visit persons ■ 
of their sex, and have their places of resort ai- 
men have theirs, T!iey arc Jiot excluded from j 
men who are related to them witliin tlie prohibi- j 
ted degrees. Where there is no female doctor, a ; 
sick woman can be examined anti treated by a j 
male doctor provided one of iicr said relations '• 
present there. In consequence of such sepai':itio:j 
persons of the same sex, iliOLn.rii of tlihercrit : 
ranks, associate and mix ’ogether more iVee'!}'- 
Secluded women do not feel their se|.;aration very ; 
keenly, on the contrary, th.ey are niucli pleased ; 
with it, and feel very degraded by beir.g exposed j 
to public view, for they are brought up to it from j 
infancy. \Vhatevcr Europeans may be led by } 
their habits and convictions to think about the 
condition of females amongst us, liiey (women) 
are held in high veneration by the Arabs ; the 
word to “ venerate ” is derived from haram, which 
means sacred or that which it is not lawful to 
violate. The harem means that which a man 
should protect and light in defence of, hence it is 
applied to denote a man’s women or Zenana. 
Anyone who insults a woman i.s treated by ihe 
Arabs as one who has committed a sacrilege and 
is punished most severely. The Muhammedan 
law exhorts Muslims to treat kindly their female 
relations, and to assist and maintain them and to 
defend them. It is regarded as very disgraceful 
in a man to neglect in assisting or defending his 
female relations. Our law has bestowed on wo- 
men rights which they had not possessed before, 
for it has placed the woman on equal footing 
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with man in legal power and in the management 
of her affairs and the enjoyment of her property, 
and it has also recognized her conjugal and he- 
reditary rights as well as her right to have cus- 
tody of her little children. 

1 am aware of my own imperfections and ina- 
bility to do full justice to the task. The book 
teems with legal phrases, many of which have no 
proper equivalents in English. I hope that those 
who know the difficulty of translating a legal or 
scientific book into a foreign language will judge 
the book with an indulgent eye. I shall be grate- 
ful to anyone who would favour me with any 
suggestions which would supply any defect or 
elucidate any ambiguity that he may see in it. J 

I 

Ar.nuj. Kadtr bin Muhammud Ap.dut.la i 

1 
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By tlie illustrious and learned Sayyid Abu jj 
Bekr bin Shahaab. *i 

Praise be to God only ! In truth the most ex- i 
cellent thing* for the acquisition of which wealth ; 
is expended and the g^reatest glory by which the ; 
centres of assemblies and meetings are adorned j 
is the acquisition of knowledge which clothes | 
those who ac(|ulre it in robes of honour and ac- i 
complishment and raises its possessors out of the ' 
abyss of incoinpetency when men are put to the i; 
test. And one of the noblest sciences and the 
most conspicuous in eminence amongst them is . 
the science cf the laws of inheritance which is 
j very valuable and useful — its principles and ■ 

I branches licir.g derived from the Holy 13ook. I 
have seen a book on this science, original in 
composition, lluentin style, admirable in arrange- ' 
ment and framed by its author iji a newly invented 
manner, lilxccllent are both the composition and 
the composer. In it he has made easy for be- ’ 
ginners the comprehension of its intricacies, sim- , 
plified it for the advantage of students, brought ■ 
it very ne«ar to the understanding, and has com- ' 

’ bined therein brevity with the largest share of i 
usefulness. When I feasted my eyes on its gar- j 
dens and pastures, I found it to be the exponent ■ 
of the virtues of its compiler, and 1 hope that it | 
will be of great use to men, and the means of i 
supplying a great desideratum. Its author is our | 
brother who is clothed in the most ample robe of j 
virtue, one who works by the eloquence of his i 
words the greatest miracle — the honoured Shaik ! 
Abdul Kader ibn Alhaj Mahomed Al-Mekkawi. j 
May God protect him during his life from evils j 
and give him enjoyment in this world as it j 
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pleaseth Him and lead him on in the paths to 
progress as it may be expedient or necessary. 
And praise be to God at the beginning- and at the j 
end, both inwardly and outwardly. This was | 
written by one who stands in need of God : Abu- j 
beker Abdul Rehman bin Shahaab-ud-Din Ala- \ 
lawy Alhosainy. God be gracious unto him ! ! 

i 

REVIEW II. i 


By the noble and learned Syid Yahya bin Ma- 
homed Cazee of Aden. 

Praise be to God ! I have examined this ex- 
cellent book which is compiled by the esteemed 
and noble Shaik Abdul Kader bin Mahomed bin 
Abdulla Al-Mekkawi, and I have found it ex- 
tremely clear and lucid. He has adopted in it a 
method of exposition such as no other has sur- 
passed, and has in fact cleared all difficulties and 
meanings, and has simplified its intricacies and 
constructions. Being excellent in every respect, 
it speaks of the excellence of its author, and 
bears witness to his wonderful talent whether in 
the most simple or the most difficult matters. | 
May God bestow on the author the highest re- j 
compense and best reward, — Written by the | 
humble one Yahya bin Mahomed Cazee of Aden. 


REVIEW III. 


Of the experienced and learned Shaikh Ahmed 
bin Ali Mohsin As Salimee. 
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Praise be to God ! I refreshed in)' langfuid 
sight and my wearied and deficient understanding 
with the excellent flowers of the orchards of what 
my sagacious and noble and courageous master, 
who is adorned with every kind of virtue and ex- | 
cellency, Shaik Abdul Kader bin Alhaj J>Iiiham- ; 
med Al-Mekkawi, has compiled, that is, a com- ; 
pendium of the science of the law of inheritance 
according to the doctrines of the great Imam 
Annoman (Abu llaneefah). May God benefit us 
through him. I found it to be a book which has : 
been produced by its author — the cultivated star 
— in an admirable style introducing a new and 
excellent method which commends itself to men 
of understanding and imports pleasure to its 
reader in every way. Its way of composition is 
graceful, while it is pleasing in point of arrange- 
ment and good order. How excellent is the work ! 
Its fountain will be frequented by goers and j 
comers, and townsmen and villagers will speak j 
highly of its great excellence. May God reward 
its author with the best recompense and shower ’ 
on him an increase of His favours and bounties. 
He is in truth the bestower of the same and is I; 
able to do it, and He is sufficient for our needs j 
and is the best Protector. And blessings and 
peace be on our Master Mohammed and on his-j: 
children and companions. Written by the poor, 
the indigent slave, who hopes for the pardon of | 
his I’owerful Lord : Ahmed bin Alii Mohsin : 
Salimee. God have mercy on him ! 


REVIEW IV. 


Of the noble-born and i^talented Sayyid ?AIli bin 
Ahmed Alahdal Cazee'ofjLahrj. 
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Praise be to God ! After I have examined this 
treatise, according- to my ability, 1 found it to be 
one of the most admirable productions that have 
been originated in our age. May God reward its 
author who is our learned and talented brother 
— Shaikh Abdul Kader bin Muhammed Al- 
Meckee, with the blessings of this world and the 
world to come and may He guide him on pleasant 
paths, for He is powerful in whatsoever He wills 
and willing to grant prayers, and He is the most 
excellent Lord and the best Helper ; and bles- 
sings and peace be on our Master Muhammed 
and on his children and companions. 

Written the nth of the Holy Muharrani, 1303 
of the Hejira by one who is poor to the Almighty 
God — Alii bin Ahmed Alahdal. 
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CHAPTER I. 


On Bequests, Wills and Executors. 

Q. Wliat is the meaning of a bequest? 

A. It means in common language “to con- 
vey,’* the root being “ wassa,” he conveyed, and 
in a legal sense, it means a gift of property by 
its owner to another contingent on his (the 
giver’s) death. 

Q, What are tlie essentials of a bequest ? 

A, It is essential that it should have a word- 
ing from which the legacy can be understood 
expressly, as : “I have bequeathed to Zaid such 
and such a house ; or by implication, as : “ Give 
him rupees fifty ; or, 1 give it to him after my 
death.” 

Q. Whose will is valid ? 

A. The will of every one who is competent 
to dispose of his property, that is to say, who is 
of full age and discretion, and who has independ- 
ent choice and freedom, is valid. The will of 
every one who is non-compos mentis^ or a minor, 
or under coercion, that is to say, who is forced 
or under duress, is invalid. 

Q. Is it lawful for a person to bequeath to 
a s'trailger or to one of his relations (1) all his 
property or (2) a part of it ? 

A. * (1) A legacy in favour of one heir is in- 
valid, unless the other heirs consent to^ and 
approve of it, and their consent is immaterial if 
it is given in the lifetime of the testator ; for 
instance, a man dies and leaves a father, a son, 
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and a daughter behind him. He had in his life- 
time bequeathed the half of his property to the 
son; this bequest is not valid, unless the daugh- 
ter and father approve of, and agree to, it after 
the death of the deceased. 

(2) A bequest or legacy in favor of a stranger 
amounting to more than a third of the property 
of the testator is not valid and takes effect only 
to the extent of one-third of the estate after 
deducting the funeral expenses of the deceased 
and his debts, unless the lieirs agree to it. 

For instance, Zaid dies leaving a son, after 
paying his burial expenses and his debts, his 
assets amount to one thousand and five hundred 
(1,500) dollars; he had before his death be- 
queathed to ’Amr one thousand (1,000) dollars; 
the legacy is only valid to the extent of five 
hundred dollars, unless the son approves of it. 

Q. If the legatee dies before the legator 
upon whom does the legacy devolve? 

A. Upon the heirs of the testator. 

Q. If any one makes a bequest or legacy in 
favor of two persons, and does not specify the 
share of each of them, and one of the two lega- 
tees dies, and leaves behind him heirs, who will 
receive the legacy ? 

A. According to the doctrine of Abu- 
Hanifa, the heirs of the deceased legatee shall 
have nothing; and the surviving legatee is 
entitled to the whole of it. But according to 
the doctrine of Ash-Shafa’ee half of it falls to 
I the. legatee living and the second half devolves 
I upon the heirs of the testator. 

Q. How is a revocation of a legacy made ? 

A. The legacy or will is revoked by with- 
drawing it, i. by the declaration of the 
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testator, I annul it or replace it or withdraw it, 
and it is also annulled by the disposal of the 
thing bequeathed in any way which notifies the 
withdrawal or implies it, such as selling the 
property bequeathed, or mortgaging it, or offer- 
ing it for sale, therefore if a man bequeaths a 
house to one person and afterwards bequeaths it 
to another, the legacy to the second is valid, 

Q. Is a legacy of property unknown (am- 
biguous) or non-existing valid % 

A. The legacy of ambiguous property is 
allowed if it is capable of being ascertained, for 
instance, if the legator declares I bequeath to 
Zaid what is contained in this chest, or the rice 
which is in this house, or the fruit this palm-tree 
will bear this year, and a legacy of a thing not 
existing is not valid, unless at the time of his 
death, the testator was in possession of it. 

Q. Zaid bequeaths to one of his heirs one- 
third, and to a stranger another third of his 
property ; in the lifetime of Zaid the other heirs 
consent to tlie whole of both legacies, but after 
his death they object to them. Are both lega- 
cies valid in full, or only one of them, or only a 
part of each legacy? 

A. Their consent in the lifetime of Zaid is 
immaterial. The legacy to the stranger of a 
third of the property is valid and is capable of 
being carried into effect. The legacy to the heir 
is not valid unless the other heirs consent to it. 

Zaid bequeaths to ^Amr and Saleh, each, 
one-third of his property; his heirs, however, 
contest the will after his death. Are the two 
legacies valid ? 

A. The two legacies are not valid above the 
value of a third, so ’Amr will take a sixth and 
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Saleli a sixth. If ho bequeaths one-third of his 
property to Zaid and one-sixth to another, and 
the heirs would not sanction the same, the third of 
the property will be divided into thirds, of which 
Zaid takes two shares and one goes to the other. 

Q. What legacies are invalid ? 

A. A legacy is null and void if made to a 
murderer, i, one wlio murders the testator by 
his own act whether it was manslaughter or 
murder ; but not if he was merely the cause of 
it ; as if he digs a well on a public road and 
another falls in it and dies; if, however, the 
legatee is a lunatic or a child, the legacy is valid ; 
but Ash-Shafa’ee holds that a legacy in favor of 
a person who afterwards kills the testator, or 
one in favor of persons of other faith is valid 
and should be regarded as an act of charity, 
A bequest for an unlawful object is invalid ; for 
instance, if it is made for building a place of 
worship for the purpose of worshipping any 
deity other than God, or for the purpose of in- 
ducing a person to commit an offence. 

Q. Can a legacy or will be carried out if it is 
contingent on an illegal condition? 

A, Tes, the legacy is valid and the condition 
is void; for instance, if he directs by his will the 
emancipation of a slave-woman on condition that 
she should not marry, she will be emancipated, 
even if she has married, the legacy does not 
beconje void. Similarly if he bequeaths to a 
woman from the third of his property one thou- 
sand^rupees on condition that she shall not marry, 
the legacy is valid and the condition is void. 

Q. Is a legacy in favor of a posthumous 
child valid 1 

A, Yes, if the child is born alive within six 
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months from the date of the legacy if the hus- 
band of tlie pregnant woman is alive; but if he 
is dead and she was at the time of the will 
undergoing her probation (Iddet, i. e.^ the time 
in which she is not to re-many), then if the child 
is born within two years from it, the legacy is 
valid by reason of the proof of its paternity; 
for instance, if he had admitted that she was 
pregnant; because its existence in the womb is 
established by tlie admission of the testator. 
According to Asli-Sliafa’ee the legacy to a child 
in tliG womb is valid if it is bom alive within 
six months from the will; because it is known 
that it existed at the time of the will. If the 
birth took place within four years and the 
woman was not united to a husband or master 
to whom the ])rcgnancy could be attributed, the 
child is entitled to tlic legacy, for according to 
appearances ho must have existed at the time, 
and to presume adultery is to form a wrongful 
0 ])inion, A legacy in favor of a child not yet 
existing in the womb is not valid. 

Q, Explain to me the rules regarding lega- 
cies to collective bodies whose names are not 
spcciiied in the will? 

A. According to Abii-Hanifa (may God be 
pleased witJi him) if a man bequeaths one-tliird 
of his property to three (emancipated slave) 
mothers of his children and to the Fakeers and 
poor, then such mothers shall have three shares 
and Ui(3 Fakeers one share and the poor one 
sliare ; and if he bequeaths it to Zaid and the 
poor, then Zaid shall have half of it and the 
other half goes to the poor. If he makes a be- 

S iest to his neighbours, it is understood to mean 
ose who are adjacent to him (but the Shafa’ee 
says his neighbours are those who live within 
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(4:0) forty houses on each side of his house). A 
legacy to his connections by marriage means 
every one who falls within the prohibited degrees 
to his wife, such as her parents, uncles, sisters, 
brothers and uncles, on condition that he dies 
while she is married to him, or while she is under- 
going her terms of probation (Iddet) after being 
separated from him by a reversible divorce. 
And a legacy to his Khatns means one 
made in favor of the husbands of all female 
relations who are within the prohibited degrees 
to him, such as the husbands of his daughters, 
sisters and aunts ; and a legacy to his Ahl means 
his wife, and according to Abu-Yousseff and 
Mahomed every one of his family and whom he 
is bound to maintain ; and a legacy to his A1 
means the people of his house and every one 
who is related to him on his father’s side up to 
his remotest ancestor in Islam, and it includes 
distant as well as near relations, males and 
females, Muslims as well as people of other 
faith who will share in it equally ; but the word 
A1 does not include children of daughters and 
sisters, or mother’s relations. If he makes a 
bequest to his Akarib or Arham or Ansab, it 
means the nearest relation to every female who 
is prohibited to him in marriage excluding father 
and son and heirs, and it shoiSd be given to two 
or more. If he has two paternal uncles and two 
maternal uncles, the paternal uncles shall have 
it; but Abu-Yousseff and Mahomed (the dis- 
ciples of Abu-Hanifa) say that each should have 
a fourth, and if there should happen to be one 
paternal uncle and two maternal uncles, the 
former shall have one-half and the two latter 
one-half, but the two (disciples) hold that it 
should be in thirds. If he has one paternal 
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uncle and no other relative, then tlie paternal 
uncle shall have half of it and the other half 
reverts to the heirs of the testator; because there 
is no one else entitled to it; and if there are a 
paternal uncle and a paternal aunt, they shall 
share it eq^ually by reason of the equidity of 
their proximity. If a bequest is made to the 
children of a particular person, the males and 
females shall share it equally because the word 

child includes both; but if it is made to the 
heirs of a person, then the male shall have the 
share of two females; because the legacy is 
made with reference to their right as heirs. 

According to Ash-Shafa’ee if a person be- 
queaths to the Fakeers and poor, then the 
smallest number of each set is three; because 
three is the smallest plural. If the executor, or 
heir, or judge, pays it without due efforts to two 
men, he is personally liable to pay the third 
one. If a legacy is made to Zaid and tlie poor, 
Zaid will have as little as one of them. So if a 
legacy is made to a collective body, i. e., to the 
learned or to Allowiahs (Sayids w^ho are des- 
cended from Ali) it is valid and he (the 
executor) may pay it to so few of them as three. 
If a legacy is made to the (AkaribJ relatives of 
Zaid, it includes every relative whether he is 
Moslem or KafBr, poor or rich, heir or not, from 
the children of the nearest male ancestor to 
whom Zaid or his mother is related, but not his 
parents* and children, nor does it include the 
mother’s relations. If a legacy is left to the 
nearest relations of Zaid, it includes his root and 
offspring. The offspring such as sons, daughters 
and their children have a prior claim to the 
father, and the brother and his children are 
preferred to the grandfather, but the male sex is 
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not taken into account. So tlie father, mother, son 
and daughter, are all equals ; the daughter’s son 
is preferred to the son of the son’s son ; because 
the former is nearer than he in degree. If he 
(testator) bequeaths to his own relations, his 
heirs are not included ; and if he bequeaths to his 
Ahl (people) it means those whom he is legally 
bound to maintain, his heirs being excluded. 

Q. Are charitable dispositions of property 
made by a person on his death-bed valid? 

A. Gift and other charitable dispositions of 
property made and carried out during death- 
sickness (maiTath-ul-maut) in favor of an heir 
are void if the other heirs do not pass it, but a 
gift or wakf in favor of a stranger takes effect, 
just as legacies do, only to the extent of one- 
third part of the estate. 

Q. Is an admission of debt made by a per- 
son on death-bed admissible ? 

A. Admission of debt made' in favor of a 
stranger is admissible as against his whole 
estate ; but if it is made in favor of an heir it is 
invalid unless the other heirs acknowledge it. 
If he or she has no other heirs, it is admissible, 
and likewise an acknowledgement made by a 
person on his or her death-bed of having 
received a debt due to him or her from his dr 
her heir is not admissible, but it is different 
where a sick person sicknowledges having re- 
ceived from his heir some property on trust and 
used it ; or if it is a negative admission. For 
instance, he says : there is no right owing to me 
by my father or mother, or that such and such a 
thing is the property of my father or mother ; 

I had it on loan, (in these cases) it is admissible | 
where there is nothing to show the contrary. 
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The fact that he (the person in whose favor 
an acknowledgment is made) is an lieir at the 
time of the (acknowledger’s) death, not at the 
time of admission, is to be taken into account; 
60 if he (the sick man) who has no child 
acknowledges being indebted to his brother and 
afterwards a child is born to him, then the ad- 
mission is valid, by reason of his not being an 
heir, unless indeed he (the brother) becomes an 
heir at the time of the acknowledgor’s death by 
a new cause, such as the death of the child, in 
which case it is void. Ecxception — If a man 
acknowledges being indebted to a woman who 
is an outsider and afterwards he marries that 
woman, the acknowledgment is admissible, the 
rule is different as regards a legacy and gift to 
j her which are both invalid. 

j According to Ash-Shafa’ee, an ackiiowledg- 
j ment of debt made on a death-bed wdicther in 
I favor of an heir or a stranger is admissible, on 
! the ground that he (the acknowledger) lias 
j reached a state in which even a liar may be 
I believed, and it is evident that lie will confess 
j nothing but the truth. 

•; Q. Is it merely commended or obligatory on 
I a person to make a will? 

i A. It is commended (by the Prophet) to 
every person to make a will, and it is essential 
•that its subject should be a lawful administration 
of the estate, such as the discharge of debts, the 
payment of legacies, and to look after the affairs 
of children, lunatics and indiscreet persons (who 
are legally incompetent) and to protect their 
property. 

Q. Is a non-cupative will valid or must the 
will be in writings 
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A, A will may be either written or oral. If 
it is in writing, the testator must by words 
acknowledge it by saying, for instance : This 
is my hand-writing and that which it contains is 
my will” 

Q, What are the essential qualifications of a 
person appointed as an executor? 

A. Its essentials are: Competency, i. e., full 
age and sound mind, good moral character, and 
Islamic faith. So if one appoints as his executor 
a child or a person of a different religion or of 
bad moral character or who is a lunatic or the 
slave of another, the judge (Kadhi) should sub- 
stitute others in their place, but it is valid if he 
appoints his own slave to be his executor and 
his heirs are minors but not otherwise. Ash- 
Shafa’ee holds that the appointment of a slave 
as an executor is illegal. If the executor is in- 
capable of carrying out the intentions of the will 
in reality, that is if his incapacity is established 
by evidence, the judge may attach another per- 
son to him in the executorship'in order to protect 
the rights of the testator and his heirs; and the 
judge may remove him if his incapacity becomes 
manifest to him. The removal of a dishonest 
executor is, however, obligatory; thus when a 
father is extravagant, and misspends the property 
of his minor son, the judge should appoint 
another executor and remove the property from 
his possession. 

Q. Is it lawful to appoint a woman as an 
executrix ? 

A. Yes, to be a male is not an essential quali- I 
fication of an executor ; and the mother of the 
children is in fact entitled to the executorship in 
preference to any one else, and to have a delega- | 
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tion («'. e.j letters of administration) from the 
judge of their affairs where no will exists, pro- 
vided she possessed all the qualifications ; out 
she shall not act as their guardian in marriage 
contracts, because guardianship is vested by law 
in the father of the deceased, and on his failure, 
in his grandfather and then in his residuary 
heirs, (S^ee Chapter V.) for an executor does not 
take care to avert the disgrace arising from the 
want of equality (where a woman is married to 
a man who is not a match for her), (See Chapter 
on Equality) and a woman is not capable of dis- 
criminating between good and bad men or of 
triumphing over the machinations of cunning 
men. 

Q, Can an executor delegate his authority to 
another ? 

A. Ko, an executor cannot appoint an agent 
except in matters which one like him cannot 
personally perform, but he can appoint a person 
to be an executor after his death to his testator’s 
estate, and an executor’s executor becomes an 
executor to his own estate and to his testator’s 
estate whether he is appointed an executor in 
respect of his or his testator’s estate. This is 
contrary to Ash-Shafa’ee. If one of two execut- 
ors dies having appointed the surviving one, the 
latter can alone administer the whole estate, but 
if he has not appointed him, the judge has the 
power to attach another to him. According to 
Ash-Shafa’ee an executor cannot appoint an 
executor (to succeed him with regard to his 
testator’s property) unless the testator has ex- 
pressly given him permission to do so; for 
instance, by saying “Appoint so and so or anv 
one whom you please as executor to my estate.’’ j 
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Q. Can one of two executors act singly ? 

A. They must act jointly or with the per- 
mission of each other except in the following 
transactions : — 

Purchasing shrouding sheets for the deceased, 
preparing his body for burial, litigating in his 
interests and buying necessaries for children, 
returning a specific trust or discharging a specific 
legacy, selling perishable property and collecting 
or recovering lost property. According to Ash- 
shafa’ee neither executor can act singly unless 
the testator has expressly authorized it; for 
instance, by saying I appoint each one of you 
to be my executor.’’ 

Q. Can an executor withdraw ? 

A. That is not lawful for him if he has 
abeady accepted the appointment during the 
lifetime of the testator, or if he has already exer- 
cised his power in selling anything of the assets. 
If an executor declines it with the knowledge of 
the testator, it shall be cancelled, otherwise the 
withdrawal shall not be valid after his death or 

f )revious to it if it was without his knowledge, 
est the deceased became deceived from his side ; 
because the deceased had relied on him and it 
would be injurious to the deceased. If the 
executor was silent and his testator died, he may 
decline or accept, but when the executor had 
once exercised his power by selling anything of 
the estate even ii he is ignorant of his being 
appointed an executor he cannot withdraw. 
According to Ash-Shafa’ee it is lawful for an 
executor to withdraw whenever he pleases, but 
he should immediately inform the judge, other- 
wise he will be civilly responsible, also if no 
suitable substitute for him can be found, or if 
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there is a strong reason to believe that the 
property will be lost (injured or damaged) by 
reason of his withdrawal, it is not lawful for him 
to withdraw and it will not be allowed to pass, 
he is not, however, bound to act gratuitously, on 
the contrary he shall have a reasonable remunera- 
tion. 

Q. Can an executor sell the landed property 
of the orphan (ward)? 

A. Yes, he can sell it to a stranger but not 
to himself under the following conditions: (1) 
if he can get for it a price double its value, (2) 
if he does it in order to pay for the child’s main- 
tenance, or to discharge debts of the deceased 
which cannot be liquidated from anything else 
or to pay a general legacy which cannot be paid 
from any other source, (3) if the expenses of 
keeping up the property equal or exceed the in- 
come derived from it, (4) if there is reason to 
fear that the property may become ruined or 
reduced in value, or may pass into the hands of 
an usurpei\ 

An admission by an executor of a debt being 
due from the deceased or against anything of his 
estate is not receivable, unless he who makes the 
admission is an heir, in which case it shall be 
valid only as against his own share. The executor 
may trade with the property of the orphan for 
the orphan’s benefit, but he cannot be compelled 
to trade wite it, and it is not lawful for him to 
sell anything for less than the price of a like 
thing {i, 6., less than its proper price), but his 
buying and selling are valid so far as they are 
conducted in a reasonable manner just as other 
people do. 

To whom belongs the right of guardian- 
ship in respect of the property of a child ? 
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A. To the father, and then to his executor 
after his death, then to the father’s father, then 
to his executor, then to the Euler, tiien the 
Kadhi (judge). The grandfather cannot, how- 
eyer, sell the immoveable or moveable property 
in order to pay debts or carry out legacies; bo 
creditors and legatees should report their cases to 
the Kadhi who shall sell so much as is sufficient 
to pay debts and legacies. 

(Rudd-ul-Muktar ala Addur, and Begairimee 
ala Al-Minhaj, and Tolifat ibn Hajar). 


CHAPTER II. 

Ok the Souecbs of Ikhibitakcb. 

Q. What are the causes of inheritance? 

A, Inheritance has three causes, namely : (1) 
Nusab, (2) Nikah, (3) Wula. 

Q. Explain the moaning of these three 
words. 

A. Nusub means consanguinity or the rela- 
tionship existing between relatives such as exists 
between father, children, brothers and paternal 
uncles; for instance, if the deceased at the time 
of his death has a son, a daughter, a father, and 
a mother, they will inherit his property as will 
be hereinafter explained in detail. 

Secondly : Nikah is relationship by marriage, 
that is, the husband and wife inherit each other’s 
property ; if the husband dies, the wife inherits 
some of his property, and if the wife dies, the 
husband inherits some of her property as will be 
more clearly shown hereafter. 
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Thirdly: Wiila is the relationship that exists 
between an emancipated slave and his emanci- 
pator ; if the f reedinan dies, his master who has 
freed him inherits his property. 

Q, What reasons disqualify a person from 
inheritance ? 

A, Three causes exclude a person from in- 
heritance, viz. : (1) Slavery, (2) Homicide, and 
(3) Difference of religion, thus : A slave cannot 
inlierit at all ; a murderer cannot inherit the 
murdered man’s property, and a Mahomedan 
cannot inherit the property of his Jew or 
Christian brother or son, owing to the difference 
of the deceased and his heir in religion. 

Note : — Homicide excludes from inheritance 
whether it was intentional : as if he intentionally 
strikes his ancestor with a blunt weapon or with 
a like instrument which has the effect of dismem- 
bering the body ; or whether it was manslaugh- 
ter: as if ho intended to kill him by means 
which do not kill in the ordinary course of 
nature, such as a whip ; or whether it was acci- 
dental : as if he shot at a game and hit his an- 
cestor. The exception is causal homicide; for 
instance, he dug a well or placed a stone on a 
pul^lic road and thereby eaused his death, or 
drove an animal which trampled him to death, 
or caused him to be killed by the law of retalia- 
tion, i, e., under a legal sentence, or by stoning 
(as a punishment for adultery), or in self-defence. 
According to Ash-Shafa’ee, a murderer shall not 
inherit at all whether it was justifiable or not; 
wilful or otherwise ; but if he were to inherit, 
heirs would accelerate the death of the persons 
whose heirs they are ; and this will lead to the 
ruin of the world. 
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CHAPTER HI. 


On the Rights to which tjib Estate is 
Subject. 

Q- Wlmt are tlie rights attached to tJie estate 
of a deceased person, that is to say, how is his 
property to be disposed of? 

A, Tlie property loft by the deceased is sub- 
ject to live charges or rights, viz. : — 

First — The charges to which tlie property is 
subject, such as mortgage aii<] tithes. 

Second— His funeral expenses, that is to say, 
the expenses of shrouding, cinbahning, and bury- 
ing him witliout extravagance or penuriousness. 

Third — His debts arc to be discharged out of 
all tlie remainder of his property. 

Fourth — All legacies are to be paid out of a 
third of the remaining property after deducting 
the debt and the funeral expenses, but not out 
of a thij*d of the original assets. 

Fifth — What is left from the property of the 
deceased after deducting funeral expenses, debts, 
and legacies, is to be divided amongst the heirs 
of the deceased. These five rights take pre- 
cedence of each other in the oj’der above men- 
tioned as per illustration given below. 

Zaid dies and leaves one son and one daughter, 
the value of the property left by Iiim is 460 
rupees; at the time of his death, he (Zaid) owes 
Ainr 160 rujiees. On his deatli 10 rupees were 
expended on his funeral expenses, and from the 
remaining rupees 450, the debt of 150, is paid to 
= 9 '"- 
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Amr ; what is left after this is 300 which is taken 
by the son and the daughter, the male taking a 
share of two females ; so that the son will have 
200 and the daughter 100 rupees. Had Zaid 
bequeathed to B 150 rupees, this legacy would 
not have been valid in full ; because after pay- 
ment of the debt of 150, there would only remain 
300 rupees, and the legacy would exceed one- 
third of this, whereas it can be valid only to the 
value of one-third, therefore Amr can only get 
100 rupees and the remaining 200 rupees should 
be divided between the son and the daughter in 
the proportion of one man’s share being equal 
to that of two females (i, 133^ and 66f 

respectively). 

Into how many classes are the heirs 
divided ? 

A. The heirs are divided into four classes, 
viz. : — 

(1) The legal sharers whose shares are specified. 

(2) Residuaries who 'are entitled to no pre- 
scribed shares, but take what remains after the 
legal shares are satisfied. 

(3) The heirs in reversion : they are the legal 
sharers who are entitled to the return which 
is left over after the legal sharers are taken. 
(See Chapter XI.). If there is no residuary 
heir to the deceased, the return then devolves 
upon the legal sharers excluding husband and 
wife. 

(4r) The uterine kindred : and they consist of 
those who are relatives by the female side, but 
are neither residuary heirs nor legal sharers, such 
as the children of the daughters, and the children 
of the daughters of the son and the father of the 
Ij mother. (See Chapter VI.). And in default of 
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those mentioned above, the Maula-l-Mawalat or 
the successor by contract will inherit. For 
instance, a person of unknown paternity says to 
another : You are my Mania (master), you will 

inherit iny property if I die, and you must pay 
for me the blood wa^c, if I commit a crime, i, e,, 
be ‘civilly responsible for me.’ The other 
replies, I agree to this.’' AYitli the Ilanafees 
such an agreement is valid, bnt with tlie Shafa’ees 
he shall not inherit, and in default of the Maula-l- 
Mawalat the acknowledged kinsman shall inherit, 
provided his acknov/ledged relationship did not 
aSect others. And if the man who con linns the 
relationship dies, he wliose relationship he has 
confirmed inherits as if it were aii inheritance 
on proved parentage, provided he persisted in 
his acknowledgment till his death. According 
to the Shafa’ee he (the acknowledged heir) is 
given preference over the slave’s emancipator. 
In the cases of the non-existence of the two 
before-mentioned persons^ the universal legatee 
takes the entire estate ; because the restriction 
of legacies to one-third is only to protect the in- 
terests of heirs, so if there is no heir to the 
deceased, he takes the whole legacy. With the 
Shafa’ee he can have only the third part. If 
there exists none of the above-mentioned indi- 
viduals, the assets are put into the public treasury 
as unclaimed property, and thus become the 
property of all Muslims. According to the 
Shafa’ee if the treasury is an organized one, its 
claims talce precedence of those of the uterine 
kindred and of the people entitled to tlie return, 
but if the treasury is not an organized one, the 
property goes firstly to the legal sharers in 
proportion to their shares and afterwards to the 
uterine kindred. 
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CHAPTER IV. 


On Le(|al Shabbbs. 

Q. What ifl the number of legal sharers? 

A. Four men and eight women, viz.: (1) 
father, (2) the true grandfather, that is, the 
father of the father, (3) the uterine brother, (4) 
the husband, (5) the wife, (6) the daughter, (7) 
the daughter oi the son, (8) the sister by the 
same father and mother, (9) the lialf-sister on 
the father’s side, (10) the uterine sister, (11) 
the mother, (12) the true grandmother. 

Q. Explain clearly their legal shares ? 

A. (1) To the father belongs a sixth part as 
a legal share when there is a son or son’s son 
how low soever in the degree of descent. And 
if the deceased has no son or grandson, but has 
a daughter or a son’s daughter, the father takes 
a sixth as a legal share, and the daughter takes a 
half, and what remains devolves on the father as 
a residuary. (See the Chapter on the Return). 
And in the absence of a child, or a child of the 
son how low soever, if the deceased left only a 
father and a mother, the mother takes one-third 
and the father the remaining two-thirds. 

(2) If there is no father, the true grandfather, 
i, e.y his‘ father will take the sixth, if the de- 
ceased has a son, or the son of a son how low 
soever; According to Shafa’ee (God be pleased 
with him) if the grandfather inherits at the same 
time with brothers and sisters by the same father 
and mother, i. e., of the whole blood, he (the 
grandfather) shares with them, provided his share 
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be not diminished thereby to less than a sixth; 
but if it comes to less than this, the sixth will be 
given to him and he will be like a brother in the 
division of the inheritance, so long as his sharing 
with them is advantageous to him ; thus if the 
deceased had two brothers, the grandfather shall 
get a third, but if there were six brothers, the 
sixtli part would be better for him (for if he 
shares with them, he will get only a seventh 
part). If the deceased had two daughters, a 
mother and a husband, the sixth is assigned to 
him (the grandfather), and the number of shares 
will be augmented accordingly. 

(3) The brother from the mother’s side obtains 
a sixth, and if there are two or more of the 
mother’s children, they obtain a third, males and 
females in tlieir claim and partition are equal; 
but they become excluded from the inheritance 
by the son or the son of the son though of low 
descent, or the daughter, or son’s daughter, as 
also by the father or grandfather. 

(4) The husband takes the half if the deceased 
wife has no child or child of a son though of 
low descent, and if she (the wife) had a child or 
a child of a son, ho obtains a fourth. 

(5) The wife or wives take a fourth, if her or 
their husband left no child or child of the son 
though of low descent, but one-eighth only is the 
share of one or more wives, if there is a child or 
son’s child though of low descent. 

(6) When there is only one daughter, she 
obtains the half, two daughters or more take 
two-thirds if they have no brother. If they 
have a brother, they have no fixed share but 
each daughter takes half of what the son gets. 
For instance, a man dies leaving a son and a 
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daughter, in this case the daughter will obtain 
one-third and the son two-thirds. 

(7) If there is no daughter, the son’s daughter 
takes her place. So, if the deceased had a 
daughter, the daughter of the son takes a sixth 
as a completion of two-thirds, and likewise more 
daughters of the son take a sixth with the 
daughter. If the deceased had a son or two 
daughters or more, the daughters of the son will 
have nothing. But if the deceased has a son of 
a son, or the son of the son of a son, the daughter 
of the son will take half of what the son of the 
son obtains if he is equal to her in degree or 
lower, otherwise she does not obtain anytliing. 

(8) The sister by the same father and mother 
(i. a sister of the whole blood) takes the half, 
if she is the only one, and two-thirds if there 
are two or more. If there is, however, a brother 
of the whole blood inheriting at the same time 
with them, they (the sisters) become residuaries 
through him, in this case the sister takes half of 
what the brother takes, but with daughters or 
daughters of the son, they (the sisters) are j 
residuaries and take what remains after satisfy- | 
ing the legal shares of the daugliters or daughters 
of the son, provided there is no brother with 
them ; so the sisters of the whole blood obtain 
the half, if there exists a daughter or a daughter 
of a son, and a third, if there are two or more 
daughters or daughters of a son. 

(9) The sisters by the same father like the 
sisters of the whole blood obtain the half if there 
is one of them, and two-thirds go to two or more 
in the absence of sisters of the whole blood. 
They will not inherit if there are two or more 
sisteiTS of the whole blood, unless they have a 
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brother by the same father. In this case he 
associates with them as a residuary and after the 
shares of tlie sisters of the whole blood arc satis- 
fied, tlie remainder will be divided between them, 
the male’s share being equal to the shares of two 
females. 13ut if there is only one sister of the 
whole blood, they (the lialf sisters by the same 
father only) obtain a sixth, as the complement of 
two-thirds. And in default of brothers or sisters 
of the whole blood, they arc residuaries, when 
inheriting at the same time with daughters or 
daughters of a son, as stated hereinabove in 
regard to sisters by the same father and mother. 

Note : — Brothers and sisters by the same father 
and mother and the children of the fellow-wives, 
viz.: the brothers and sisters by the same father 
(but by different mothers) all of them become 
excluded by the son or the son’s son, in how low 
a degree soever. They are also excluded by the 
father, and according to. Abu-Ilanifa by the 
grandfather also. With Ash-Sliafa’ee, the grand- 
father shares with the brothers in the inheritance, 
according to the details explained in the Chapter 
on the residuaries. The children of the fellow- 
wives become equally excluded by a brother of 
the whole blood. 

(10) An uterine sister, like an uterine brother, 
gets a sixth. The shares of mothers’ children 
have already been stated in the third section of 
this ehapter; each of them, whether male or 
female, obtains a sixth ; if there arc two or more 
of them, they take a third, males and females 
arc equal in their claim and partition, but they 
are excluded by a child of the deceased or son’s 
child how low soever, and also by the father 
and grandfather, but they are not excluded like 
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sisters by the same father, by brothers of the 
whole blood. 

(11) The mother has three conditions, viz.: — 

faj She may take a sixth, when there is a 
child or a child of the son, how low soever, or 
two or more brothers or sisters. 

(i ) She obtains a third of the whole in the 
absence of those just mentioned or if the de- 
ceased had one brother or sister and there is a 
wife or husband inheriting at the same time 
with her. 

(c) It the deceased had a father, she obtains 
a third of the residue after the legal share of the 
husband or wife is satisfied. 

(12^ The grandmother obtains a sixth, no mat- 
ter wnether she is from the father^s or mother’s 
side, or whether there is one grandmother or 
more, if they are right ones and equal in degree. 

Note : — The inheriting grandmother is she 
who leads to the deceased by females in pure 
lineage, or males in pure lineage, or females in 
pure lineage to males in pure lineage, such as the 
mother of the mother’s mother or mother of the 
father’s mother. 

Second Note : — All the maternal grandmothers 
become excluded by the mother, and with Ash- 
Shafa’ee they become excluded by the mother 
no matter from which side they come. With 
the Hanafee the paternal grandmothers become 
excluded by the father and grandfather, except 
the mother of the father, even if she is high in 
ascent, as the mother of the father’s mother, the 
grandfather will not preclude her; but the nearer 
excludes the more distant of them. For in- 
stance : A man died leaving behind him a father^ 
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a father’s, mother and a mother of tlio father’s 
mother; so the wliole property belongs io the 
father, because the father excludes his mother, 
and his mother excludes the mother of liis 
father’s mother. According to Ash-Shafa’ee she 
who is nearer in relationship from the mother’s 
side excludes the more distant fi'om the father’s 
side; for instance, the motlier’s mother excludes 
the mother of tlie fathers mother. And she 
who is nearer in relationsliip from the father’s 
side will not preclude the more distant from the 
side of the mother, but she who is nearer in 
relationship from one side ]>rcclu(lcs tlie more 
distant from the same side. 

Q. Is there a fixed share for the son ^ 

A. No fixed share is assigned to the sons, and 
on their failure, to their sons, hut llicy take all 
the remainder after the legal sharers are satisfied, 
and if there is no entitled legal sharer, all the pro- 
jierty belongs to tlie sons, and on their failure, 
to their sons, 

Q. Who are the heirs always entitled to in- 
herit, i, e., who can never be excluded in iota. 

A, Five persons: the father, mother, child- 
ren, liusband, and the Avife. 

Examples. 

A man dies leaving a AAufe, a mother, a father, 
and a son. The wife will obtain one-eighth, the 
mother pnc-sixtli, the father onc-sixtli, and the 
remainder belongs to the sou. 

A man dies leaving behind a wife, a father, 
and a mother. In this case the Avifo obtains 
one-fourth, the mother one-fourth, \iz. : a third 
of the remainder, and the father gets one-half, 
i. ^., two-thirds of the residue. 
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A man dies leaving behind two danghtcrs and 
two sisters. So two-thirds are the share of the 
two daughters, and the remaining third falls to 
the two sisters as residuaries. 

A woman dies leaving beliind a husband and 
four daughters. The husband obtains a fourth, 
and the daughters three-fourths; their case is 
calculated on sixteen shares, four of which go 
to the husband and three to each daughter. 

A man dies leaving a wife, a daughter, and a 
half-sister by the same father, the wife will ob- 
tain an eighth, the daughter one-half, and the 
sister by the fatlier will take the remainder, and 
their case is established on eight shares. 

A woman dies leaving a husband, a son, a 
daughter, a father’s mother, and a mother’s 
mother. The husband takes one-fourth, the two 
grandmothers one-sixth, and the remainder be- 
longs to the son and the daughter, to the male 
the share of two females, and their case is estab- 
lished on thirty-six shares. 

Q, Is an illegitimate child entitled to inherit ? 

A. He inherits from his mother and her rela- 
tions only, and they inherit from him. 


CHAPTEE V. 


On thb EEsmuABiss. 

Q. i have understood the description given 
of the legal sharers and their shares.^ Now 
explain to me the position of the residuaries and 
their claims. 
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A, In common speech the ‘‘Asabah*’ of a man 
denotes his relations on the father’s side ; in the 
language of the law it means the heirs related to 
the deceased by consanguinity, such as the father, 
the son, and the brother, as will be explained 
hereinbelow ; and the word Asabah ” comprises 
every one who takes what the legal sharers leave 
from the estate. If there is only one residuary, 
such as the son, and the deceased has left no 
other heirs, he obtains the whole property: for 
instance, if a man dies leaving only a daughter 
and the son of a brother, the daughter obtains 
the half, and the nephew takes the remainder, 
because he is alone (i. the only residuary, 
there being no other heirs) and obtains all the 
remaining property. 

Q. Into how many classes are the residuaries 
divided? 

A. Into three classes: — ; 

The first is called residuary by himself or in 
his own right ; that is, every male in whose line 
of relation to^the deceased no female enters. 

The second class are those who are made 
residuaries by others ; and they are four women, 
viz. : the daughter, the daughter of the son, the 
sister of the wliole blood, and the sister by the 
father’s side; these four become residuaries, 
through their brothers, because if they inherit 
together with their brothers, each one takes half 
of what her brother takes, and then they have 
no fixed share 5 so the male takes the share of 
two females. 

The third class are those who become residiia- 
ries when inheriting with others, such as sisters 
inheriting together with daughters, or with 
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daughters of the son, becoming in this way 
residuaries, as they take what the daughters or 
son’s daughters have left. 

Q. Who are the residuaries by themselves ? 

A, The residuaries by themselves are of four 
* classes : — ,, 

(1) The offspring of the deceased, viz.: the 
sons and in their default their sons liow low 
soever; this class is the first, that is, more en- 
titled to the inheritance than the remaining 
residuaries. 

(2) The root of the deceased, viz : the father^ 
and on his failure, the grandfather, i. <?., the 
father of the father, how high soever in the 
paternal line. W ith Ash-Shafa’ee (God be pleased 
with him) the grandfather shares with the 
brothers in the absence of the father according 
to some details. 

Q. How is the grandfather constituted an 
heir conjointly witn the brothers? and how 
many conditions has he according to the doctrine 
of Ash-Shafa’ee ? 

A. The grandfather inherits in three cases : — 

If he is associated with brothers of the 
whole blood or by the same father, and if there 
is together with tnem a legal sharer, sucli as the 
husband or the mother, he may take either a 
sixth of the whole property, or a third of what 
remains after the legal sharers have been sati^ 
fied, .or ho may share with the brothers and 
sisters in the proportion of the share of one 
male being equal to that of two females ; so he 
is at liberty to choose which of these three 
courses he pleases. 
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(1) The sixth will be more profitable to him 
when a deceased woman leaves a daughter, a 
husband, a grandfather, and a brother, the estate 
is made into 13 shares; of these the daughter 
takes six as a half, the husband a fourth, i. e,, 
throe, the grandfather a sixth, i, e,, two, and the 
brother 'one share. 

(2) The third of the remainder is better for 
him in the case of a man dying and leaving a 
wife, a grandfather, and three brothers. Tliis is 
also a question of twelve shares ; the wife takes a 
fourth, e., tlirce, and from the remainder of 
nine the grandfather obtains a third, i. e., three, 
and the brothers six : each brother obtaining two. 

(3) The division is better for In'm in the case 
of a woman dying and leaving a husband and a 
grandfatlier and a brother; it is a question of 
two, but is established on four shares. The hus- 
band takes the half, i. e.y two shares, the grand- 
father one, and the brother one. The ^rpd- 
father has a fourth condition, viz. : if he is joined 
by brothers, and there not being with them at 
the same time a legal sharer, he may have either 
one-third of the property or may share with them, 
whichever of the two courses he may choose. 
The third part will be better for him in the case 
of a man dying and leaving a grandfather and 
three brothers. The estate is an object of three 
shares and is established on nine; the grand- 
father takes three and the brothers six, i. e,, two 
each. • 

But it is better for him to share with them in 
the case of a man dying and leaving a grand- 
father, a sister and a brother. Tlie estate is an 
object of five shares ; two go to the grandfather, 
two to the brother, and one to the sister. If 
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there are together with the grandfather, brothers 
of the whole blood and brothers by the father’s 
side, the brothers by the same father and mother 
preclude the brothers by tlie father’s side, but 
they (the latter) are counted by them against the 
grandfather in the division. So wlien the grand- 
father has taken his portion, they (the brothers 
of the whole blood) divide between themselves 
the remainder and don’t give anything to the 
children of the father. A.n instance of this in 
the case of a grandfather and a brother of the 
whole blood and a sister by the same father 
only, the estate is divided into five shares, two 
go to the grandfather, three to the brother by 
both parents, counting for him his own share 
and that of the precluded sister. 

The grandfather when he inherits togethe^* 
with the sisters is counted as a brother ; and he 
makes them residuaries and obtains, in such a 
case, the portion of two females. The grand- 
father excludes the sons of brothers. 

Q, Does the grandfather differ from the 
brothers in any respect in the matter of inherit- 
ance t 

A. (1) He does not exclude the mother from 
the third, by reducing her share to a sixth, as 
brothers do. 

(2) A sixth is legally assigned to him, even in 
case of increase, viz. : if the legal shares are in 
excess (of the shares into which the estate is 
divided), or the inheritance become straitened 
by them; but no legal share devolves upon the 
brothers ; for instance, a woman dies leaving a 
daughter, a husband, a mother, a graudfatlier, 
and a brother. It is a question of twelve shares 
and is augmented to thirteen : the half goes to 
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the daughter, i, e., six, to the husband a fourth 
or tliree, to the mother a sixth or two, to the 
grandfather a sixth or two, and nothing to the 
brother. 

Q, I have understood the explanation as to 
liow a grandfather is constituted an heir con- 
jointly with the brothers. Now explain to me 
tlie remainder of the residnaries by tlieinselvcs, 
the iirst and second classes being quite clear 
to me. 

A, The third class is the offspring of the 
father of the deceased ; that is, they are sons of 
his father and are liis (the deccased^s) brothers, 
and on their failure, their sons. 

The fourth class is the offspring of his grand- 
father, viz. : his (the deceased’s) paternal uncles, 
and in default of them their sons, in tliis order : 
the nearer excluding the more distant. So the 
son is ])rior to the fatlier as a residuary, and tlie 
father precludes the grandfather and the brother : 
precludes liis son. . .. j 

Q, IIoAv are tlie different classes of rcsidiia- 
i ries preferred to each other ? 
j A, TJiey are preferred to each other accord- 
ing to the proximity of the degree of kindred 
to the deceased, and in ju'oportiori to the strength 
of their relationship, because he who has a 
double relation, tliat is to say, lie who is related 
to the deceased by two sides, is more entitled to 
the inheritance than he who is related by one 
side only, if he is in the same degree ; thus the 
brother by the same father and motlicr is pre- 
ferred to the brother by the father only, and the 
sister by the father and mother, if she becomes a 
residuary together with the daughter, is preferred 
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to the brother by the father’s side, and the son 
of a brother by the same father and mother is 
preferred to the son of the brother by the father 
only, because though they are botli equal, yet 
the former is doubly related. This order applies 
to the paternal uncles, and then to the paternal 
uncles of his (deceased’s) father, and then to the 
paternal uncles of his grandfather. The paternal 
uncle of the deceased is ])referred to that of the 
deceased’s father, and the paternal uncle of his 
father to that of his grandfather ; this is owing 
to the proximity of degree, in the same way the 
paternal uncle of the deceased by the same 
father and mother is preferred to his paternal 
uncle by the father’s side only, and this because 
the former is doubly related. 

Q, Which of the women are made I’esiduaries 
by the men ? 

A. Four classes of women become rcsiduaries 
by their brothers, that is to say, by the existence 
of their brothers, and there remains to them no 
fixed share, but one of them tabes half of what 
her brother takes, as God Almighty said (in the 
Chapter on Women) : ‘^If there are both brothers 
and sisters, a male shall have as much as the 
portion of two females.” 

Q. Which are the four classes of Avomen ? 

A. They are (1) Those whose legal shares are 
a half and two-thirds, i. the daughters, because 
one of them obtains a half, and two or more 
two-thtrds. 

(2) The daughter of the son, for she stands in 
the place of the daughter in default of the latter. 

(3) The sister by the same father and mother, 
if there exist no daughters of the deceased or 
daughters of his son. 
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(4) The sister bj the father’s side in defaul^ 
of the three mentioned above. 

Q. May a female who is not a legal sharer 
become a residuary by means of a brother ? 

A. No, because females become residuaries 
by the males in two places : the daughters througli 
the sons, and the sisters thrbugh the brothers. 
So if a female when alone by herself is not 
a legal sharer, she will not obtain anything; 
as in the case of the paternal uncle and the 
paternal aunt : if they are by the same father 
and mother, or by the father, the paternal un- 
cle takes all the property excluding, the aunt ; 
this is also the case with the son of the paternal 
uncle conjointly with the daughter of the pa- 
ternal uncle by the father’s side, so the daughter 
of the brother by the father’s side does not in- 
herit with the son of the brother. 

Q, Who becomes a residuary with others 

A. The sister of the whole blood or by the 
father’s side only when she inherits together 
with the daughter or the son’s daughter, whether 
there being one or more. 

Q, Do there exist any residuaries besides 
those mentioned above? 

A. Yes, the last class of the residuaries is the 
master of the freed man (enfranchized slave), 
i,e. the liberator or liberatrix of a slave, and he is 
preferred* to the uterine kindred and takes pre- 
cedence over the legal sharers in taking the 
return. * If the liberated man or woman die 
leaving no heir, his or her liberator becomes a 
residuary who inherits his or her property ; and 
the liberator inherits from his liberated slave 
absolutely, no matter whether he liberated him 
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for God’s sake or not ; even if he stipulated that 
lie renounced liis right of patronage, or liberated 
liim for money, or by a written treaty, he (the 
liberator) inherits his property. In default of 
the liberator, his residuaries inherit, in the order 
we have mentioned respecting the residuaries, 
but the females among the heirs of the liberator 
are entitled to nothing. But according to Ash- 
Shafa’ee, the brother of the liberator and the son 
of the liberator’s brother have prior claims to 
the grandfather in the inheritance of the Wala 
(patronage) contrary to what has already been 
said regarding the order of the residuaries by 
his (the Sliafa’ee’s) doctrine. 

Q. What is the order of the residuaries 
according to Ash-Shafa’ee ? 

A. The son precedes, and after him come the 
sons of the son, the nearest to the deceased being 
preferred ; afterwards the father, then the grand- 
father, even if high in ascent, together with the 
whole blood brothers, then the grandfather 
together with the brothers by the father, then 
the son of the brother, even if he is low in de- 
scent, then the paternal uncle by both parents, | 
then the paternal uncle by the father’s side, then 
the son of the paternal uncle, then the paternal 
uncle of the deceased’s father, then the sons of the 
paternal uncle of the deceased’s father, then the 
paternal uncle of the grandfather, then the libera- 
tor, then his male residuaries. The first mentioned 
excludes the second or next in the above order ac- 
cording to this arrangement. So if the sonsjof the 
brothers by both sides, and tlje sons of brothers 
by the father only, come together ; the highest of 
them in degree is preferred, as in the CAse of the 
son of the son of the brother of the whole blood 
and the son of the brother by the father’s side. 
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tlie latter is preferred, because be is nearer in 
degree, and if they are equal in degree, such as 
tlie son of the brother by both parents, and the 
son of the brother by the father’s side, the 
stronger is preferred, that is, ;the son of the 
brother by father and mother; the same rule 
applies to the sons of paternal uncles by both 
parents or by the father only. 


CHArTER VI. 


On tub Uterine Kindred (Relations throuoii 
THE Mother’s or the Female’s Side). 

Q, What is the meaning of Dhawi-Arrahm 
(uterine relations) ? 

’ A. Dhoo Arrahm, in common speech, has 
the meaning of a relation in an absolute sense, 
and legally, it implies every relation of the de- 
ceased who is neither a legal sharer to whom a 
specific portion is assigned, nor a residuary. 

Q, When are the uterine kindred to inherit? 

A. The uterine kindred are to inherit in the 
absence of the legal sharers (except the husband 
and wife) and of the residuaries ; for instance, 
if the deceased had no child, nor son’s son how 
low soever, nor son’s daughter, and no father, 
grandfather, mother nor grandmother, even if 
they are high in ascent, nor brothers, nor sons 
of the brothers by both parents or by the same 
father only, how low soever, and no sister, and 
no paternal uncle, nor a son of a paternal uncle, 
so in the absence of those mentioned above, the 
uterine kindred inherit. 
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Q, Into how many clasfles are the uterine 
kindred divided ? 

A. Into four classes, each of which take 
precedence of the other in an order similar to 
that of the residuaries, of whom the son takes 
precedence and the father follows. 

Q, Explain these classes to me. 

A. The first class is derived from the de- 
ceased, and consists of the children, how low 
soever, of the daughter, no matter whether they 
are males or females, and the children of the 
daughters of the son. 

(2) The second class are those to whom the 
deceased was related. They consist of the pre- 
cluded grandfathers, i. the false ones, oven 
if high in ascent, such as the father of the 
mother of the deceased, and the father of his 
mother, and of the precluded grandmothers, viz. : 
the false ones, such as the mother of the father 
of the mother of the deceased. 

(3) The third class is derived from both parents 
of the deceased and consist of (1) the sister’s 
children how low soever, no matter whether they 
are males or females, or whether they are true 
sisters by the same father and mother, or by the 
same father, or by the mother; and (2) the 
daughters of the brothers even if low in descent, 
no matter whether they are brothers by the same 
father and mother or by one of them ; and (3) 
the sons of the brother by the same mother, even 
if low in descent. 

(4) The fourth class is derived from both 
grandparents of the deceased ; and they are the 
father’s father and the mother’s father, or both 
his grandmothers, z. the mother of the father 
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1 and the mother of the mother, and they are the 
paternal aunts in an absolute sense; for they are 
the sisters of the father of the deceased, and the 
I paternal uncles by the mother’s side, for they 
are the brotliers of his father from his mother ; 
(but the paternal uncle by both his parents or 
by the father are residuaries) and the maternal 
uncles and aunts are of this description (i. e,, 
the uterine kindred). 

These are the four kinds or classes, and every 
one who lays a claim of relationship to the de- 
ceased according to them, belongs to the uterine- 
kindred, and should be understood to include 
their ascendants or descendants in the first three 
classes; the fourth class included their children, 
but it does not include those who are high in 
ascent from the aforesaid paternal and maternal 
uncles and aunts; for instance, the paternal 
uncles of the deceased’s parents and their (the 
parents) maternal uncles, 

Q, What are the rules in constituting the 
uterine kindred as heirs, and how is their priority 
to each other determined? 

A. According to Ash-Shafa’ee, when the 
uterine kindred come together, each takes the 
place of that heir through whom he claims 
relationship; so to each one is given the portion 
of that person whose relationship he claims, and 
the property is divided amongst them on the 
supposition that they (the deceased’s relatives 
through.Avhom they claim) are still existing as in 
the case of the daughter’s daughter and the 
daughter of the son’s daughter; the property 
will be in fourths, because the daughter’s daughter 
occupies the place of the daughter and takes the 
half, and the daughter of the son’s daughter 
takes the place of her mother and obtains a 
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sixth, in completion of two-thirds, and the 
remaining third reverts to both of them, in 
proportion to their shares; so the daughter’s 
daughter obtains three-fourths, and the daughter 
of the son’s daughter one-fourth thereof. 

According to the Hanafee, the first class has 
priority of claim, i. e., it is more entitled to the 
inheritance than any other of them, because it is 
the nearest of them to the deceased ; thus the 
daughter’s daughter has a stronger claim than 
the daughter of the son’s daughter, because the 
former’s relationslii]) to the deceased is only dis- 
tant by one intermediate link, and the second by 
two; so the whole property belongs to the 
daughter’s daughter. If they are equal in de- 
gree, then the child of the heir is preferred to 
the child of the uterine kindred; thus the 
daughter of the son’s daughter is preferred to 
the son of the daughter’s daughter, because the 
former is the child of the son’s daughter, and the 
son’s daughter is possessed of a legal share, 
whereas the other being the child of the daugh- 
ter’s daughter, as such she has no legitimate 
share but is classed among the uterine kindred ; 
but if they are equal in degree of relationship 
and there is amongst them no child of an heir, 
{i. e.j a legal sharer or residuary), such as the 
daughter of the daughter’s eon and the son of 
the daughter’s daughter, or if they are all of 
them leading to an heir, such as the son of the 
daughter and the daughter’s daughter, the pro- 
perty will be divided between them, due regard 
being paid to the proportion of males and femaleii 
amongst them, the male obtaining the share of 
two females. The persons of the branches 
(children) should be taken into consideration if 
the sexes of the roots (i. e.y the fathers or grand- 
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fathers agree; and the roots are taken into con- 
sideration if their sexes are different, and to the 
branches the inheritance of the roots is given ; 
for instance, if a deceased left a daughter’s son 
and a daughter’s daughter, the property will be 
divided between them, giving the male the share 
of two females ; so the daughter’s son takes two- 
thirds, and the daughter’s daughter one-third ; 
likewise if the deceased left a daughter of the 
daughter’s son, and a son of the daughter’s 
daughter, the daughter of the daughter’s son 
j takes two-thirds, because this is the share of her 
I father, and one-third is taken by the son of the 
j daughter’s daughter, because it is the share of 
j his mother. This is also according to the rule 
I of Ash-Shafa’ee. 

I As to the second class comprising the pre- 
! eluded grandfathers and grandmothers, the most 
, entitled of them to the inheritance is he who is 
i the nearest to the deceased from either the male 
or the female side whether lie is tlie nearest from 
: the father’s or mother’s side; thus the father of 
: the mother is nearer than the father of the 
; mother’s mother, and equally the father of the 
, father’s mother is nearer than the father of the 
i mother of the father’s mother, the same rule ap- 
j plies to the claims of the grandmothers. In 
i case of the degree of proximity being equal, he 
! who has a claim of relationship to the deceased 
: through an heir is more entitled than one who 
: claims through a person who is not an heir; thus 
the father of the mother’s mother is more en- 
titled than the father of the mother’s father, 
because both of them are equal in degree, but 
the former claims through the grandmother who 
is an heir, and the latter claims through a non- 
inheriting person, because the mother’s father is 
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a false grandfather who does not inherit togetlier 
with the motlier’s mother; and Ash-Sliafa’ee 
considers the proximity of degree to the heir, 
not the proximity of the deceased. If the 
proximity of their degree is equal, as when they 
are all on the side of the deceased’s father, or 
on his motlier’s side, and the sexes of those 
through whom the relationship is claimed agree, 
the division will be according to the persons, the 
male obtaining the shares of two females; so 
two-thirds of tlie property will be given to the 
" father of tlie father’s mother, and one-third to 
the mother of the father’s mother. 

If the equality of the degree in which they 
stand is accompanied by a difference in the sexes 
of those through whom the relationship is 
claimed, the property is divided on the founda- 
tion of the first generation or ancestor that de- 
viates, as it is in the first class, the male obtains 
double the share of the female; and if their 
parentage or relationship differs though they are 
equal in degree, the two-thirds are given to the 
relations of the fatlier and one-third to those of 
the mother, as in tlie case of one leaving the 
mother of the father of the mother of the father’s 
father, and the motlicr of the father of the father 
of the father of the mother, then two-thirds are 
given to the (former) relations of the father and 
to the (latter) relations of the mother one-third. 

CHAPTER VII. 

On thb Roots (i. b., Dbnominatobs) of 
Legal Shabes. 

Q. How many are the legal shares mentioned 
in the Book of God, and into how many sorts or 
classes are they divided ? 
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A. Know that tlie legal shares are six, three 
of which are of one sort, and the other three are 
of the second sort ; of the first sort are a moiety, 
a fourth, and an eighth; and of tlie second sort 
are a third, two-thirds, and a sixth. 

Q. How are the roots or denominators for 
these legal shares determined ? 

A. The root of erery legal share is singly its 
denomination from the numbers or number 
which gives it its name (except the half which is 
from two, wliilst the two is not its namesake) ; 
thus a fourth is denominated or derived from 
four, an eighth from eight, a third from three, a 
sixth from six ; as the fourth derives its name 
from the four, and so is the case with the rest ; 
two-thirds are subject to the rule of the third. 

In a case Avhcre only the question of halves 
arises, as when a man leaves a daughter and a 
brother by the same father and mother, the mat- 
ter resolves itself into a question of two, i. e., 
the estate will be divided into two shares, one- 
half going to the daughter, and the other to the 
brother ; if it is a question of four shares, as 
when a woman dies leaving a husband and a son, 
of the four the husband will take one, and the 
son three. If there is in a question only one- 
eighth, as when a man leaves a wife and a son, 
the estate is divided into eight shares, one going 
to the wife, and the remaining seven to the son. 

If there is only a third, as when a man leaves 
a mother and a brother by the same father and 
mother, the mother gets one-third, and the brother 
the reitiaining two-thirds. 

If there are two-thirds, as when a man leaves two 
daughters and a paternal uncle, the division will be 
by three; the two daughters will get two-thirds, and 
the remaining third goes to the paternal uncle. 
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If there is a sixth, as when a man leaves a 
father and a son, the division must be by six 
shares ; to the father goes one, and to the son 
the remaining five shares. 

When they occur in these questions by two 
and tliree, and both of them being of the same 
I sort, the root or denominator of every number 
will be the part, the fraction of this sort. 
So this number is the root of this part or fraction 
of it, and of the double of it, and of tlie double 
of the last ; for instance, six is the root of a 
sixth, and of its double which is a third, and of 
the double of its double, ix.y two-thirds, and 
eiglit is the root of the eighth, the fourth, and 
the half, the reason being that the root of the 
double of every part enters into the root of this 
part ; as the root of the third and two-thirds is 
three which enters into (measures) the root of 
the sixth, six. If the deceased leaves a 
mother and two sisters by 'the same father, the 
question is one of six shares, one goes to the 
mother, four to the two sisters, and the remain- 
ing one reverts to them (this is explained later 
I on in Chapter XL). If he left a mother and a 
I father, the mother obtains a third, and the father 
j two-thirds as a simple residuary. And the same 
j is the case if one and two-thirds come together 
1 in the question, as when a man leaves two 
. sisters by both parents and two sisters by the 
. mother’s side, the question wiii be of three: to 
I the sisters by both parents go two-thirds, and 
the remaining third to the two sisters by the 
mother. If there come together in the question an 
eighth and a lialf, as when a man leaves a wife and 
a daughter, the division must be by eight ; one 
goes to the wife, and four to the daugliter, and 
the remaining three revert to the daughter. 
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; If a fourth and a half come together, as in the 
i case of a husband and a daughter, the question 
1 is of four shares : to the husband goes one and 
I to the daughter two as a legal share, and the one 
! remaining reverts to her. 

If a sixth is mixed witJi two^thirds, as when a 
mail leaves a father and two daughters, the 
question becomes one of six shares : to tlie father 
goes one as a legal share, and to the two daughters 
four, i.e.^ the two-thirds, and the one remaining 
reverts to the father as a residuary. A sixth, a 
third and two-thirds cannot come together in the 
same case, nor a fourth and an eighth, nor can an 
eighth and a third come together in one question. 
If a half is mixed with a third only, as when a 
woman leaves a husband and two sisters by the 
mother, or if it is mixed with two-thirds only, 
as in the case of a husband and two sisters by 
the same father and mother, or with a sixth only, 
as when a man leaves a mother and a daughter; 
or with a third and two-thirds together, as when 
a wife leaves a husband and two sisters of the 
i whole blood, and two sisters by the mother, or if 
it is mixed with two-thirds and a sixth together, 
as when a wife leaves a husband, and two sisters 
of the whole blood, and a mother ; or with a third 
and a sixth together, as when a woman leaves a 
husband, two sisters by the same mother, and a 
mother, the introduction of the half in all these 
cases is based on six, because the root (denomina- 
tor) of the half is two, and the root of tlie third and 
two-thirds is three, and both of them measure 
the six. If a fourth is mixed with a sixth or a 
third or two-thirds, the question is of twelve, as 
when a man leaves a wife, a mother, and two 
sisters of the whole blood, or if there are a hus- 
I band and two daughters, or a wife and a mother. 
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or a wife and one of the children of the mother? 
or a wife and two sisters by the same father and 
mother, and two sisters by the mother, then it 
will be a question of twelve, because the root of 
the smallest part is six which the third and the 
two-thirds enter (measure) ; thus it is asufQcient 
denominator for all of them ; and the denomina- 
tor of the fourth is four, and between four and 
six there is an agreement, therefore multiply the 
half of one of them by the whole of the other, 
and so it becomes twelve. The denominator of 
one-third and two-thirds is three, but three is not 
commensurable with four, so we multiply the 
whole by the whole and obtain twelve. If an 
eighth and a sixth come together, or an eighth 
and two-thirds, it (the denominator) is twenty 
four, because six is the denominator of the sixth, 
and eight is so of the eighth, and between six 
and eight there is agreement by the half, i.^., 
they have a common measure. So we multiply 
half of one of them by the whole of the other, 
and then it becomes twenty-four : for instance, 
a man dies leaving a wife, a mother, and two 
daughters; the question will be one of twenty 
four, from these an eighth or three goes to the 
wife, a sixth or four to the mother, to the 
daughters two-thirds or sixteen, and the remain- 
ing one reverts to the daughters and the mother. 

CHAPTER Vlll. 


. On the Rules of Cxlculxting the 
Distribution. 

Q. What rules of arithmetic is it necessary 
to know in the division of the estate 1 
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A. First, the learner ought to know th® 
meanings of the equalities, concord, commensuj 
rability and incommensurability, as explained 
below. 

(1) Two numbers are said to be equal (muta- 
m’athil) if one of them is the same as the other- 
as 3 = 3, and 4 = 4. 

(2) Two numbers are said to be concordant 
(mutad’akhil) when the smaller number measures 
the larger, as three measures six. So if you 
divide six by three, it goes twice exactly with- 
out any remainder ; the same applies to 9 and 12 
if divided by 3, and 8 if divided by 4, because 
three is a part (factor) of six being its half, which 
measures it two times, and 13 is measured or 
divided by 3, four times. 

(3) If one of the numbers does not measure 
the other, but both of them are measured by a 
third number, they are commensurable or having 
a common measure (mutaw’afik) as eight and 
twenty. The eight does not measure the twenty, 
but four measures both, it measures twice the 
eight and five times the twenty. And so is the 
case with the four and the six, and with six and 
nine, or four and ten. 

(4) In commensurability (Tabdyun) of two 
numbers takes place when two different numbers 
are not measured by a third one, as nine and ten ; 
thus nothing measures them except one, or there 
will remain a surplus of at least one. 

Q. What are the rules necessary for adjust- 
ing or rectifying the questions of the division ? 

A. For rectifying the question of the division 
it is nesessary to know seven principles, three of 
which are dependent on a comparison between 
the shares taken from their roots (denominators) 
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and the heads (persons) of the heirs, and th® 
remaining four of them on a comparison between 
the heads and the heads (i.e., the numbers of the 
different sets of heirs). 

The first is when the shares of the heirs are 
divisible amongst them without a fraction, then 
there is no need for calculation ; as in the case 
of two parents and two daughters, the division 
must be by six, one or one-sixth going to each 
parent, and the two daughters will have two- 
thirds or four shares, each gets two. The shares 
are therefore even with the numbers of the heirs 
without involving a fraction. 

(2) The second is when the heirs cannot take 
their shares without a fraction, but their (the 
heirs’) numbers and their shares are commensu- 
rable, that is to say, a third number measures 
them both, as in the case of two parents and ten 
daughters. The root of the question, i.e., the 
division, must be by six, of which two-sixths, i.e.^ 
two shares belong to both parents which are in 
right proportion to them, and two-thirds, 
four shares belong to the ten daughters ; but this 
is not in right propoi’tioii to tlieir number, i.e?., 
cannot be divided amongst them without a frac- 
tion, but between four and ten there is a com- 
mensurability or agreement by the half, for the 
number measuring both of them is two ; there- 
fore multiply half of the number of the ten heirs 
by six, the root of the question, and the result is 
thirty, of which the parents are to have ten, or 
five each, because the parents had from the root 
of the. case (original division) two shares, and if 
we multiply these two shares by the multipli- 
cand, which is five, it becomes ten, and the re- 
maining twenty will be given to the daughters, 
two to each one. If it is a case of increase, as 
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the husband and the two parents and six daugh- 
ters, the root of the question will be twelve, be- 
cause a fourth ; a sixth, and two-thirds come to- 
gether in it according to the rules laid down in 
the preceding cliapter. So the husband will take 
a fourth, or three shares, the two parents two- 
sixths, or four shares, and to the six daughters go 
two-thirds, or eight shares. So the shares (into 
which the estate was originally divided) are aug- 
mented to fifteen, and the eight shares of tlie 
daugters cannot be divided amongst their num- 
bers without a fraction, but the two numbers of 
the shares and the heirs are both commensurable 
by the half, so we reduce the number of their 
heads (persons) to its half, three which we 
mutliply by fifteen, that is by tlie root of the 
question with the addition of the increase : thus 
we get forty-five, and with this the question is 
really settled. The husband was to get from the 
root of the case three, which is multiplied by 
three, total nine shares for the husband, and both 
parents have four multiplied bv three which is 
twelve or six for each, and tne six daughters 
have eight multiplied by three equals twenty- 
four, four fo each. 

The third principle occurs when one set of 
heirs cannot get their shares without a fraction, 
and the heads of the heirs and their shares are 
not commensurable, but there is disagreement 
(incommensurability) between them, because 
there is one share over and above the numbers 
of their -heads ; as in the case of two parents and 
five daughters. Here (according to Chapter VII.) 
the question will be one of six, two for the 
two parents, and two-thii’ds or four for the five 
daughters which cannot be divided amongst them 
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without a fraction, and four and five are incom- 
mensurable or have no common measure, so you 
multiply the number of their heads which is five, 
by the root of the question, the original 
division, the product of which will be thirty. 
From this the two parents take ten or five each, 
and the daughters twenty or four each. | 

The fourth principle is that, when two or more 
sets of heirs cannot get their shares without a 
fraction, but between the numbers of those 
whoso shares become fractional, there is equality 
or likeness. The rule in this case is that one 
of the like numbers is to be multiplied into the 
root of the question ; as in the case of six 
daughters, three grandmothers, and three pater- 
nal uncles. The question will be one of six shares, 
the six daughters have two-thirds, four shares 
which cannot be divided amongst them without 
a fraction ; but four compared with six — the 
numbers of heirs — are commensurable by the 
half (mutawafik, that is, they agree in twoj, so 
you take half the number of their lieads wJiich 
is three, and three grandmothers obtain a sixth 
which is one, and one cannot be divided amongst 
them without a fraction, and there is no agree- 
ment between one and three — the number of 
their heads, so you take the whole number of 
their heads which is three. The three paternal 
uncles take the residue which is one; and be- 
tween this and the number of their heads there 
is disagreement too, so you take the whole num- 
ber of their heads which is three. If we compare 
these numbers, which are taken, with each other, 
we find them to be equal or alike, 3 = 3 = 3, so 
we multiply one of these, three by six — the 
root of the question, the product will be eighteen, 
of which, i.c., of the original division the daugh- 
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ters obtain four, and multiplying this by the 
above multiplicand, i.e,, three, we get 4 x 3 = 12 ; 
so it becomes twelve, each of them is to have two, 
the grandmother will take one-sixth, i.e., three 
or one each, and the paternal uncles will have a 
sixth, which is three or one each. 

The fifth principle applies to a case where 
some numbers of the heads of the heirs from two 
sets of heirs or more cannot get their shares 
without a fraction, but it is concordant (muta- 
dakhil) with the other. In this case the rule is 
that you should multiply the greater of these 
numbers into the root of the question ; as in the 
case of four wives, three grandmothers, and 
twelve paternal uncles. The root of the question 
is twelve, but the fourth, i,e,j the share of the 
four wives, is three, and three compared with 
their number is incommensurable. You should 
take the whole number of their heads ; and the 
three grandmothers have two, i.e., a sixth, which 
is not proportional to their number ; and their 
heads, and their shares are also incommensurable, 
so you take the whole number of their heads, 
which is three. The paternal uncles take the 
remainder, which is seven, and this number is 
not proportionate to twelve, there being disagree* 
ment between them, so you take the full number 
of their heads. 

If we seek the relation between the numbers 
of the heads, i,e,, persons, we find the three and 
and four measuring the twelve, which is the 
greatest number of heads ; so we multiply this 
number by the root of the question, thus 12 x 12 
= 144, and we obtain one hundred and forty- 
four ; of which the wives take the fourth = 3 x 12 
= 86, each gets nine, and the grandmothers 
take a sixth, i.e., 2 x 12 = 24, or each eight, and 
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the paternal uncles 7 x 12=* 84, or each seven (by 
the European method each paternal uncle gets 

The sixth principle applies where two or more 
sets of heirs cannot obtain their shares without 
a fraction, and some of the sets are commensu* 
rable (mutaw’afik) with the other. The rule in 
such a case is to multiply one of the numbers of 
the sets of heirs into the measure of the second 
number, and then you multiply the whole pro- 
duct by the measure of the third number, if this 
is commensurable with the product ; but if it is 
not, multiply the product by the whole of the 
third number, and again multiply the i^cond 
product by the measure of the fourth number if 
it accords with it ; and if it does not, then by its 
whole ; and after this, multiply the third product 
by the number of the original division ; thus in 
the case of four wives, eighteen daughters, fifteen 
grandmothers and six paternal uncles. Here the 
original question is one of twenty-four shares ; 
the four wives take an eighth, which is three, and 
three is not divisable amongst them without a 
fraction, as the two numbers (3 and 4) of their 
shares and their heads are incommensurable, so 
we preserve the whole number of their heads. 
The eighteen daughters take two-thirds, which 
is sixteen, and sixteen is not divisable amongst 
their number, but the number of their heads and 
their shares are commensurable by the half, so 
we preserve half of the number of their heads, 
which is nine. The fifteen grandmothers get 
one-sixth, which is four shares, and four is not di- 
visableamongst their number without a fraction, 
and the two numbers of their heads, and their 
shares are incommensurable, so we preserve the 
whole number of their heads. The six paternal 
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uncles take the remaining one share, which is 
indivisable without a fraction amongst their 
number, and the two numbers of their heads and 
their shares are incommensurable, so we preserve 
the number of their heads ; thus we obtain from 
the preserved numbers of heads four, nine, fif- 
teen and six. On a comparison of them, we find 
that four and six are commensurable by the half, 
that is, two is their common measure ; so reducing 
one^f tliem to its half, we multiply it by the 
other and get the result of twelve, which is also 
commensurable with nine by the third ; we 
multiply the third of one of them into the 
whole of the other, and obtain the product of 
thirty-six. This second product and fifteen (36 
and 15) are commensurable by the third, so if we 
multiply the third of fifteen, which is five, by 
thirty-six, we get the product of 180. Again we 
multiply this third product by the root of the 
question (i.e., the number of the original divi- 
sion, twenty-four) thus 180 x 24 = 4,320, by which 
the question is settled. The wives obtain from 
the original question three, which, multiplied by 
the third product, 180, gives a result of 640. 
Each of the four wives gets 135. The daughters 
have sixteen shares, which, when multiplied into 
the third product, gives a result of 2,880 ; each 
of them obtains 160. The fifteen grandmothers 
have four, which, when multiplied into the third 
product, gives a result of 720, to each one forty- 
eight. The paternal uncles have one, which, 
when multiplied into the tliird product, amounts 
to 180, each one gets thirty. 

The seventh principle is applied when two or 
more sets of heirs cannot get their shares without 
a fraction, and tlie numbers of their lieads 
are incommensurable. In this case the rule is 
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that you multiply one of the numbers by the 
whole of the second ; then you multiply their 

f )roduct by the whole of the third : and again the 
atter product by the whole of tne fourth, and 
the whole product by the root of the question ; 
as in the following instance, two wives and six 
grandmothers, ten daughters and seven paternal 
uncles. The root of the question is twentj^-four, 
to the wives go one-eighth = three, which is I 
not divisable amongst them without a fraction, 
and the numbers of their heads and of their 
shares are incommensurable; so we take the 
number of their heads, which is two. The six 

g randmothers take one-sixth, which is four, and 
lis is not divisable by six, but the numbers of 
tlieir heads and of their shares are commensura- 
ble by the half, i.e., they agree in two, so wc take 
half of tlie number of their heads which is three. 
The ten daughters take two-thirds, which is 16, 
and this is not divisable amongst them; but 
the numbers of their heads and of their shares 
are commensurable by tlie half ; so we take half 
of the number of their heads which is five. The 
seven paternal uncles take the residue, which is 
one, and it is not divisable amongst seven, which 
is not commensurable with the number of their 
heads. So we take the number of their heads, 
which is seven ; the numbers of heads we have 
thus obtained are 2, 3, 5 and 7. All these num- 
bers are incommensurable, i, <j., have no common 
measure; so we multiply the two by the three 
obtaining six, then the 6x6 obtaining 30, then 
the 30 by the 7 which produces 210; afterwards 
we multiply this product by the root of the ques- 
tion, which is twenty-four, and obtain a total of 
5,040, and thus the question is settled amongst 
all sets of heirs. 
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The two wives have from the original divi- 
sion three, which we multiply into the multipli- 
cand, viz., 210, the product is 630, each of them 
gets 815. The six grandmothers have 4 x 210 = 
840, to each of them go 140, the ten daughters 
have 16 x 210 = 3,360, each obtaining 336. The 
7 paternal uncles have 1 x 210 = 210, or each 30. 

The sign = means equal to. 

The sign x means the preceding number is 
multiplied into the next, thus 7x12 = 84. 

The sign + means the preceding number is 
added to the next, thus 7 + 12 = 19, that is, 7 
added to 12, the total is 19. 

Note.— This explanation is meant for Arabs 
who do not know what is the meaning of these 
signs. It is put in English in order to complete 
the translation. 

OEAPTER IX. 


On the Munasakha. ; ob. Vested Inheritanoe. 

Q. What is ‘‘Vested Inheritance ? 

A. It is the transfer of the share of an heir to 
his heirs in consequence of his death prior to the 
distribution of the estate. 

Q. What rules govern it ? 

A. First, it has a rule according to which the 
two inheritances are divided by one division 
which takes place if the heritage of the second 
deceased is confined to the heirs of the first de- 
ceased, they being entitled to it simply as resid- 
uaries ; then the second deceased is to be exclud- 
ed from the first division, and the property is to 
be divided amongst the heirs then living. For 
instance, a man dies leaving four sons, or four 
brothers, or sons of a paternal uncle ; afterwards 
one of the four heirs dies (prior to the distribu- 
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tion of the estate). In this case yon should di- 
vide the estate of the first deceased amongst the 
three remaining heirs and omit the second de- 
ceased. 

Secondly, the same rule applies if there is 
among the heirs of the first deceased a legal 
sharer, who does not inherit in the second case. 
For instance, a man dies leaving a wife and four 
brothers ; afterwards one of the brothers dies 
leaving his surviving brothers ; the denominator 
of the first question will be the fourth, that is 
four. One goes to the wife and three to the 
brothers, or one each, and the deceased is not to 
be tal^en into account. 

Q. What is the rule, if among the heirs of 
the second deceased there are persons who do 
not inherit from the first inheritance, or who in- 
herit, but whose measure of claim in both cases 
is difierent ? 

A. First, it is necessary that you arrange 
the case of the first deceased, and that you know 
the shares of each heir from it ; then you should 
arrange the question of the second deceased from 
the first arrangement, and ascertain his case. If 
his shares (from the first inheritance) can be di- 
vided in his case amongst his heirs, then stick to 
the first arrangement ; for instance, if a woman 
dies leaving a husband and two sisters, after- 
wards one of the sisters dies leaving her sister 
and a daughter, so the first question with the 
increase will be one of seven, the husband takes 
three, ’and the two sisters four. The second will 
be a question of two shares, and the shares of the 
second deceased from the first case are two, which j 
are divisible between his heirs : to the daughter i 
goes one, and to the sister one. 
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Second, if the shares of the second deceased 
are not divisible on his question, i . amongst 
his heirs at the subsequent distribution, then see 
whether there is perhaps between his shares and 
his question agreement or disagreement. If they 
are commensurable, multiply tlie measure of the 
second question, that is the smallest sound 
fraction tiiey agree in, by the whole of the first, 
i. 6., by the aggregate shares of the preceding 
division, and you will obtain the whole question. 

If they are incommensurable, multiply the 
whole of the second question by tlie whole of the 
first, and you will obtain the aggregate, i. the 
product will be the denominator in both cases. 
Afterwards the share of every lieir from the first 
question, i. of the first deceased, must be mul- 
tiplied into that multiplicand, e. the measure 
of the second question in case of commensura- 
bility, and into the whole of it in case of incom- 
mensurability, and he who has to take a share 
from the second question, takes it multiplied into 
the measure of the share of the person whose heir 
he is in case of commensurability, and into the 
whole of such shares in case of "incommensura- 
bility. For instance, a woman dies leaving a 
husband and both parents; then the husband 
dies leaving six sons. The first q^uestion or dis- 
tribution will be by six : the fattier takes two, 
the mother one, and the husband three. The 
second question will be by six, and the shares of 
the deceased from the first question were three. 
Between this and the second deceased^s question, 
whicli is six, there is commensurability by the 
tliird. We multiply the measure of the second 
question, which is two, by the whole of the first, 
which is six, and the forthcoming product will 
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be twelve ; the father takes from the first two, 
multiplied bj two, which becomes four, to the 
mother goes one multiplied by two, that is two, 
and the share of every one of the sons in the 
question is one, multiplied by the measure of the 
person whose heir he is, i. e»y the second de- 
ceased, whose measure is one, so that each son 
will get one share (each son gets i of A)' 

Third, to give an instance of the shares being 
incommensurable ; a woman dies leaving a father, 
a mother, and a husband ; aftenvards the husband 
dies leaving a wife and three brothers. So the 
first estate is distributed into six shares, the 
father takes two, the mother one, and the hus- 
band three. The second question will be one of 
four shares : to the wife goes one, and to each 
brother one. If we compare in this the shares 
of the deceased, coming from the first distribu- 
tion, which are three, with his question which is 
made into four shares, we find incommensura- 
bility between them. So we multiply the whole 
of the second question into the whole of the first. 
The total will amount to twenty-four, and the 
father will take two from the first inheritance 
multiplied by four, i, e,y eight, to the mother 
goes one multiplied by four, four, and to 
the wife from the second question goes one 
multiplied by the shares of the second deceased 
whose heir she is, which is three, and the broth- 
ers have from the second question three multi- 

; )lied by three, which are the shares of their 
secoijd) deceased, the product will be nine, i, e., 
three goes to each of them (according to Euro- 
pean method each brother gets -J of I of A)* 
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I 

I CHAPTER X. 


On tut. I NCR k ask. 

Q, What is the “ ’aiil ” increase ? ) 

A. The ‘‘ 'aul in eoimnon spceeli means 
‘‘ overcoming,” and in conventional Jangnage it 
is an excess of the number of the legal shares of 
tlie claimants taken together, i. <5., the legal 
slno/es of the claimants arc more than the shares 
in!o which the estate is divided; for instance, 
a deceased leaves a husband and two sisters ; 
tlio question will be one of six shares, wliich 
are augmented to seven (this augmentation is 
termed “hiul” or increase), the Inisband is en- 
titled to half, or three of tiic augmented shares, 
and the two sisters take two-tliirds, or four shares 
of the augmented sljares. 
j 

Q, In how many cases is ihis procedure of 
1 1 increase ad o] 'ted ? 

II A.. Three of tlic roots (denominators) are 
• i increased, viz.: (1) Tlie denominator, six, is in- 
!j creased to seven, eiglit, nine or ten. (2) The 
|j twelve can be increased to thirteen, lifteen and 
jj seventeen. (3) Tlie twenty-four to twenty-seven 
|| only, 

I Q, Give me an example of every increase 
!) from tiiese roots ? 

I 

i A, (1) The increase from six to seven has 
I already been explained in the case of the husband 

1 and the two sisters. 

1 
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(2) The increase to eiglit takes place if a half, 
two thirds and a sixth come together, as in the 
case of a husband, two sisters by the same father 
and mother, and a sister by the same mother ; 
the husband gets the half, the two sisters by both 
])areTits two-thirds, and the sister by the mother 
takes a sixth. 

(3) The increase to nine takes place in the case 
of a husband, two sisters by both parents, and 
two sisters by the mother, because there come 
together in this a half, two- thirds, and one- third. 

(4) The six is increased to ten if there are in- 
volved in the question one-half, two-tliirds, one- 
third, and a sixth ; as in the case of a liusband, 
two sisters of the whole blood, two sisters by the 
mother, and a mother. 

Secondly : (1) The twelve is increased to thir- 
teen in the case of a woman leaving a husband, 
a daughter, a father, and a mother ; the husband 
takes a fourth or three of the increased sliarcs, 
the daughter a half or six of the increased shares, 
the father a sixth or two of the increased shares, 
and the motlier takes two, i, e., a sixth. 

(2) The twelve is augmented to fifteen if 
there come together one-fourth, two-thirds, and 
one-third, as in the case of a wife, two sisters by 
the same father and motlier, and two sisters by 
the mother. 

(3) It is augmented to seventeen if there 

come together a fourth, two-thirds, one-third, 
and a sixth, as in the case of a wife, two sisters 
by the father, two sisters by the mother, and a i 
mother. ! 
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Thirdly: (1) The twenty-four is increased to 
twenty-seven in one case only, as in the case of 
a wife, two daughters, and both parents. Tho- 
wife takes an eighth, or three, tlie two daughters 
two-thirds, or sixteen, and tlie father a sixtli, or 
four, and the mother a sixth, or four. 

CIlAPrPlR XL 


I On the Ketuun. 

i Q. What is the Return or Reversion ? • 

! A. The Retun\ is the converse of tlie In- 

I crease, and takes place when the legal sliares of | 
I tliose entitled to the assets are less than the j 
i number of shares in the question the shares j 
i into v;lncli the estate is divided) and there being 
: no residuary entitled to it, i. e,, the residue, the 
; surplus reverts to the legal sharers in ]>roj)ortiou 
, to their shares, except the husband and wife, to 
whom nothing reverts. 

Q. In liow many cases does the question of 
return occur? 

A. Questions of return are confiiied to four 
classes ; iirst, if there is in the question only one 
class of sharers to whom the returji falls back, 
then settle the question according to tlieir heads 
(numbers) because the whole of the property be- 
longs to them as legal sliarers and by the return 
together, and their numbers are alike, so no one 
of them is to be given preference to the other; 
as if a deceased ])ersoii leaves two daughters, or 
two sisters, or two grandinothers. iSo make it a 
question of two ; each one of them would take a 
half of the estate, i, one share on account of 
I their equality in their claim, and the Return 
(surplus) fails back to them in equal shares. 
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The second is when there are in the question 
two or tliree classes of those to whom the lleturn 
should go back in the absence of those who are 
not entitled to it. Settle the question according 
to the total number of the shares of the existing 
heirs, which should be taken from the denomi- 
nator of the question ; as in the case of a 
grandmother and a sister by the same mother. 
The denominator of their question is six, and 
! they get two as a legal share ; so make two to 
; he the root of the question, and give each of 
i them one, half of the ])roperty. 

If in a question a tliird jnul a sixth come 
; together, as two brothers or sisters by the same 
n'other, togetlier with the motliei*, their question 
;| will be one of six, and the aggregate number of 
1 1 their shares is throe, so make it the root of the 
I question, and divide the estate into thirds ac- 
! cording to these shares ; the brothers (or sisters) 

1 by the mother take two-thirds, and the mother 
I one-third. 

; If there arc in a question a half and a sixth, 

' as the daughter and tlie daughter of a son, or a 
1 daughter and a motlicr, tlieir question will be 
j also of six, and the whole of the shares taken 
from it are four; three should be given to the 
daughter, and one to the daugliter of the eon or 
to the mother ; tlioi-efore four is made the root 
of the question, and the estate is divided into 
fourths, three go to the daughter, and one to the 
son’s daughter or mother. 

If there are in the question two-thirds and a 
sixth, as in the case of two daughters and a 
mother, or if there are in it a lialf and two-sixths, 
as a daughter and a daughter of a son and a 
mother, or if there are iu it a half and a third, 
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as a sister by the same father and mother, and two 
sisters by the mother, or as in tlie case of a sister 
by the same father and mother, and a mother, the 
question in these three examples will be also of 
six, and the shares taken from it are five In the 
j first example the daughters take four shares and 
i the niotlier one, so therefore you should make 
j the estate into fifths, four for the two daughters 
and one for the mother. In the second example 
the (laughter takes three from six, and to the 
(laughter of tlie son goes one, and the mother 
i one; so divide the estate amongst them into 

I fifths in pn»])()rtion to their shares, the daughter 
j takes three-fifths, the daughter of the sou one- 
; fiftli, «iid tlic iiuaher one-lifth. In the third 

I I exan}])]e t he shares taken are five from six, 

: tliereforc liie (•.‘-♦’ate is divided into fifths, fi’om 
i wliicli tliC sister by both ]>arerits takes three- 

fifths, and the two bisters by the iiu>thcr two, 
and it v/ill he the same in the case of the mother, 
together v/ith the sister by both parents ; the 
mother lakes two shares, and the sister of the 
whole blood gets tlirec. 

Q. Wliiit are the rules for adjusting frectify- 
i ing) the question if the shares are not proportion- 
i ate to the heirs, i.e., if they become fractional 2 

j A. Its adjustment is made according to the 
i rules previously explained in tlie chapter on the 
rules of calculating the distribution. For in- 
stance, a man dies leaving a daughter and three 
daughters of a son ; the daughter is entitled to 
tliree shares, and the daughters of the son to one 
share, which is not proportionate to tlieir num- 
ber, 60 multiply three — the number of the heads 
of those who cannot get tlieir shares without a 
fraction — by the root of the question, which is 
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four, and it becomes twelve, from wliicli the 
daughter takes nine, aiid the daughters of the 
son three, which is divisible amongst them. 

Q. Uiave already understood the first and 
the second classes, so explain to me the third and 
the fourth classes ? 

A. The third class is when there is in the 
question one class of those wdio are entitled to 
the return associated with those to wdiom nothing 
returns, i. no surplus reverts, as a Inishand 
and a wife ; so he or slio wdn> is not entitled to 
tlie retnr?i should take ins legal sliarc from the 
emrillest of liis denominators, and the remainder 
from this doiominatur is divided amongst the 
number of the hea<is of those wdio arc entitled 
to the return. If the remainder can ho divided 
amongst their lieads (persons) this -will answer 
the purpose, and tiiere is no need for multiplica- 
tion ; but if it cannot bo so divided amongst the 
number of their persons, then calculate according 
to tlie rules which preceded in the chapter on 
calculating the distribution questions, and mul- 
tiply the measure of the heads of those wdio are 
entitled to the return by the denominator of the 
share of Jiim or her to wliom no return falls 
back if the remainder and tlie lieads are com- 
mensurable ; as in the case of a husband and six 
daughters, the husband will take one-fourth, 
wliich is one of four, being tlie smallest denomi- 
nator of Iiis legal shares, but the remaining 
three shares are not divisible amongst the six 
daughters without a fraction, but the two num- 
bers (6f shares and daugliters) are commeusurable 
by the third ; so multiply the measure of the 
number of their heads, which is two, by the four, 
wdiich makes eight, from which the husband 
takes two and the daughters six, each one. 
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If the remainder is not commenanrable 'with 
the number of their heads, multiply the whole 
of the number of their heads into the denomina- 
tor of the legal share of him or her to whom 
nothing returns, and the q^uestion is settled by 
the result obtained ; as in tlie case of a husband 
and five daughters, the root of the question will 
be twelve, because a fourth and two-thirds come 
together in it ; but it is a qiicstion of return, so 
it is reduced to four, for this is the smallest de- 
nominator of the Ini8l)amr8 share. After giving 
the huabaiul one of them tliere remains three, 
wliich number is not divisible amongst the five 
daughters, but between it and the number of the 
heads there is disagreement (tliat is, thej" liave 
no common measure) so multiply the whole 
number of their lieads by the denominator of 
the liiiabarid’s share, 'i. four, and it becomes 
twenty. To the liusband goes one from the 
root of the question, vrhicli you multiply by the 
multiplicand, five, and it becomes five, and to 
the daughters belong three, wliich you multiply 
by live, the product l>elng fifteen, each of them 
tliereforc gets tlirce. 

The fourth case occurs when tliere are two 
classes of tliosc entitled to the return associated 
with tliose who have no right to it, as in the case 
of a wife, four grandmothers, and six sisters by 
the same mother. The smallest denominator of 
tlie wife's legal share is four; after giving her 
one there remain three, which settles liore the 
question of those on whom the return devolves, 
because it is also three (shares,) the sisters 
by the mother obtain a third, and the grand- 
mothers a sixth. Now the two shares of the six 
Bisters are not divisible amongst them, nor is the 
one share of the grandmothers’ divisible amongst 
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them without a fraction, and the shares of the 
six sisters and the number of their heads are 
commensurable by the half; we therefore reduce 
the number of their heads to its half, whicli is 
three. If we compare the numbers of the heads 
and the heads (i. tf., persons and persons) we find 
them incommensurable with each other, so we 
multi pl}^ the measure of the heads of the sisters, 
which is three, by tlie whole of the niiinbor of 
tlie heads of the grandmothers, whicli is four, 
the result is twelve, then we multiply it by four, 
which is the denominator of the legal share of 
her (i. < 5 ., the wife) on whom no return devolves, 
it amounts to forty-eight, by which the question 
is settled; to the wife goes 1x12=12, the 
grandmothers get 1x12 = 12, to each of them 
goes 3, and the sisters by the mother have 2x12 
= 24, each of them gets four. 

But if the remainder from tlic denominator of 
the legal share of him or her on whom no return 
devolves is not proportionate to tlie question of 
those wlio are entitled to the return, inultiply 
the whole of the question of tliose on wliom the 
return devolves by the denominator of the legal 
share of him or her to whom no return falls 
back, and the result obtained will be the denomi- 
nator of the shares of both parties ; as in a case 
of four wives and nine daughters and six grand- 
mothers, the root of the question is twenty-four, 
because there are collected in it an eighth and 
two-thirds and a sixth ; but such a question is 
reduced to the lowest denominator of the sliare 
of him or her to whom no return falls back, 
which is eight ; after the wives have taken their 
eig^th there remain seven, which are not pro- 
portionate to the five (shares) in the question of 
those on whom the return devolves; but seven 
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and fire are incommensurable, or have no com- 
mon measure, so multiply the whole of the 
question, shares of those entitled to the 
return, which is five, by the denominator of the 
share of her to whom no return falls back, which 
is eight, and the result is forty. From these the 
wives take one multiplied by five, which are the 
shares of tliosc entitled to the return, and the 


product is five, 


the four shares of tlie 


daughters from the question of return should be 
multiplied by seven tiiat are remaining from the 
denominator of the share of the wives ; the result 
is twenty-eight (or by the European method the 
two daughters are entitled to f of ^ = 1^); the 
grandmother takes one from the question of 
return multiplied by seven. In this way the 
shares of those entitled to the return, as well as 
those who have no right to it, arc settled. When 
the shai’cs taken from the denominator of the 
legal shares of both parties cannot be divided 
without a fraction amongst the individuals of 
each party, then it is necessary to adjust the 
question according to the seven principles set 
forth in the chapter on calculating the distribu- 
tion. In the above examples there are five shares 
from forty for the four wives, and both their 
heads (persons) and their shares are incommen- 
surable : so we take the number of their heads, 
and the nine daughters have twenty-eight shares 
which are incommensurable with tlieir heads, so 
we leave unchanged the number of their heads ; 
the six grandmothers have seven, but six and 
seven -are incommensurable, so we take the 
whole number of their heads. If we compare 
the numbers of the heads, we find the heads of 
the grandmothers and the wives are commensu- 
rable by the half ; so we multiply half of the 
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four l)j six, obtaining twelve wliicli is common- 
surable with the Iieads of the nine daughters by 
the third, (that is, tliree is a least cominon mea- 
sure of 12 and 9) so wo multiply the third of nine 
])y twelve obtaining thirty-six, wliich being multi- 
plied by the forty becomes 1140, from this the 
question is settled for the individual persons of 
both parties. The shares of the wives were five 
which we multiply into the multiplicand thirty- 
six, which becomes 180, each of tlie wives get 45, 
the daughters get 28x36 = 1008, each of them 
obtaining 112. Tlic six grandmothers will hare 
7 X 3C = 252, each gets forty-two. 


CIIArTEU XU. 


On the Musiitaraka. 

Q. What is the Musiitaraka’^ question? 

A, Tlic “ Mushtaraka ” or the reciprocal 
question is that in which a brother of the whole 
blood partakes with his brother by the mother’s 
side. For instance: a woman dies leaving a 
husband, a mother, brothers by the mother, and 
a brother of the whole blood. So the question 
is one of six : the husband takes a half or three, 
the mother a sixtli or one, the brothers by the 
mother a third or two, but for the brother of the 
whole blood nothing remains. So in this ques- 
tion he partakes with his brothers in the third, 
because he is related to the deceased, through 
the mother just like themselves, and he shares 
with them the third, the male obtaining the same 
as the female, but if they were brothers by the 
father’s side only, they will be excluded. 
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CHAPTER XIII. 


On Missinu Persons. 

Q. Wliat is tlie rule as to the property of a 
missing person ? 

A. A missing person is considered as liring 
in regard to liis own property, and dead as re- 
gards the estate of otliers. 

Q, How long is his property to be kept in 
abeyance ? 

A. Until Ills death is ascertained or such a 
long time passes aAvay (in liis absence) that none 
of his contemporaries remain alive. 

Q, What 'is the longest term for keeping his 
property in suspense ? 

A. According to the most authentic doctrine, 
ninety years from the day of his birtli ; because 
it is well known that no one in this our time can 
live longer than this period, except very rarely, 
and in administering the law, the rare or extra- 
ordinary is not taken into account, because the 
law’s axis revolves on the ordinary course of 
occurrences. 

Q, Is tliis according to the doctrine of Ash- 
Shafa’ee (God be pleased with him) ? 

A, According to liim, the property of the 
deceased is kept in suspense according to the ef- 
forts, judgment of the Iman (spiritual and 
temporal ruler or Khalif), therefore, if the judge 
decrees that ordinarily no one can Jive any 
longer than tlie period during which he (the 
missing person) has been absent, he divides the 
estate amongst his heirs who are existing at the 
^ime of the judgment. 
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Q. What is the rule in his case as regards the 
right of others ? 

A. Ilis share is preserved from the property 
of him whom he inherits, as in the case of preg- 
nancy. If the missing person belongs to those 
wlio exclude the present persons, nothing is to 
be paid to such persons, but the wliole property 
shall be kept in abeyance, and if he does not 
exclude them, everyone of tliem is given the least 
of Ins share on the supposition of the life of the 
missing person and of his death. For instance : 
a man dies and loaves two daughters, and one 
son missing, and a son and daughter of the mis- 
sing son. So liere the two daughters take a half, 
because it is their smallest portion even if the 
missing person should reappear. As to the 
children of the missing person, they will not 
take anything, because their father excludes tliein 
in his lifetime till lus death is ascertained or the 
judge decrees tliat he is dead. 

CHAPTER XIV. 


On Persons Drownkd or Burnt at thk 
Same Time. 

Q, Describe to me the question of drowned 
and burnt persons ? 

A. When a number of persons die between 
whom there is a relationship by which they in- 
herit eacli otlier, and it cannot be ascertained 
which of them died first; as those who are 
drowned together by tlie wreck of a ship, or 
burnt (in a fire) or on whom a roof falls down, 
or who are killed in a battle, and it is not known 
whicli of them has preceded in death, you must 
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count tlicni as if tbej liad died together. The 
property of every one of them devolves on his 
living heirs, but as to those dead persons, no one 
of them inlierits the other, and this is according 
to tlie doctrines of Ash-Shafa’ce (God be pleased 
with him). 

CHAPTER XV. 


On the llEKMArnnoniTE. 

Q. Wliat is a liermaphrodite ? 

A, Ho is one who has the organ of men and 
the organ of women ; bnt he who has nothing 
of both of them, he is neither male nor female, 
and is called the dubious hermaphrodite. 

Q. How is the doubt (about his sex) cleared ? 

His manhood or womanhood becomes 
clear whence he passes water. If he passes 
water by the organ of man, he is a male, and no 
consideration is given to the other member, and 
if he does so by the organ of woman, or liis 
breast is like that of a (suckling) woman, or if he 
has menstrual courses like a woman, or he ap- 
pears to be pregnant, lie is a female, and inlierits 
the share of a female. 

Q. How is the doubtful lierma])lirodite made 
to inherit ? 

A, He obtains the share of a miile or female 
wliiclisoever is the sinallest. 

Q, , "What is meant hy the share of a male or 
female, the share of a ujalo being equal to that 
of two females ? i 

A. No. Sometimes a female’s share is equal 
to that of a male, and sometimes it exceeds it, as 
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in tlio case of a deceased woman leaving a hus- 
band, a mother, a sister bj the mother, and a 
licrmaphroditc by the father : thus the question 
will be one of six shares, and it can bo arranged 
from it if you make the hermaphrodite a male ; 
the husband would take a half or three, the 
mother a sixth or one, tlie child by the mother 
a sixth or one, and the hermaphrodite will take 
one as a residuary. But if you make it a female, 
being a sister by the father, the root (denomi- 
nator) of the question will be increased to eight 
( Yide Chapter on the Increase), of which the 
husband takes three, the mother one, the uterine 
sister one, and three are given to the herma- 
phrodite, becansc she is entitled to a legal share 
which is a half. 

Note : — If in tliis case the deceased left a 
husband, a sister by the same father and mother, 
and a liermaphrodite by the father : if you make 
him a female, he will liaveoiie share from seven, 
and if you make him a male, he will have 
nothing. 

The result is that he obtains the smaller of the 
two shares, or the worst of tlie two conditions. 
For instance, the deceased left a son, a daughter 
and a hermaphrodite, the latter will have here 
the share of one daughter, tliat is, one from four. 

Q. Wliat is the rule as to hermaphrodite, 
according to tlie doctrine of Ash-Shafa’ee ? 

A. The liermaplirodite is given the smallest 

S ortion according to presumption, until his con- 
ition becomes clear ; for instance, when a man 
leaves-a brother by the same fatlier and mother, 
and a liermaplirodite child, the latter will obtain 
the half of the property, becairse it is the worst 
of his conditions if he were a female; the re- 
maining half is reserved until his condition be- 
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comes clear, as it is in the case with missing 
persons or in cases of pregnancy. 


CHAPTER XVI. 


On PnEONANor. 

Q, What is tlie longest time of pregnancy, 
and wliat la the shortest ? 

A, The longest period of pregnancy is two 
years according to AbuIIanifa (God have mercy * 
on him), and according to Asli-Sliafa’ce (God be 
pleased with hiin), four years, and the shortest 
time of pregnancy is six months. 

Q. Is it necessary to keep in suspense tlic 
division of the estate, if the deceased lias left a 
pregnant wife ? 

A, According to Abu Hanifa, in a case of 
pregnancy, the share of four sons or four daugh- 
ters, whichever of the two is largest, should be 
reserved, and tlio remaining heirs are given the 
smallest of their portions for caution’s sake, 
because it lias already happened that a woman 
had borne four (cliildren) in one womb (at one 
time), but a pregnancy with four in one belly 
being uncommon, it is not taken into considera- 
tion. The most correct doctrine is that in case 
of pregnancy the portion of one son or of one 
daughter should be reserved whichsoever is the 
largest. With Ash-Shafa’ee, none of the heirs 
is to be given anything except those who get a 
legal share which is not changeable by the preg- 
nancy numbering more than one. Similarly, if 
the deceased left an heir whoso share is not 
changeable by the pregnancy, his legal share j 
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sliould be given to liim; tluie, when the deceased 
leaves a grandmother and a pregnant wife, the 
grandmother takes a sixth; and equally so if lie 
left a son and a ])regnant wife, the grandmother 
would take a sixtli ; and so is the case if he left 
a son and a pregnant wife, the wife is given an 
eightli, because this is the smallest of her share. 

Q. Will a child inherit if it is born dead ? 

A. If in the time of its coming forth, there 
appeared anything that gave an indication of its 
being alive, as weeping, sneezing or crying, and 
equally so if tlic greater part of the child come 
forth straight, that means, first came its head, 
then its breast, and it Avas alive and died after- 
wards, it Avill inherit, but witli the Shafa’ee, it 
will not inherit, unless the Avliole of it Avas sep- 
arated alive. 


CllArTEll XVJL 

Ok Legal Hkstbaint ok Disability. 

Q, Wliat is meant by a legal restraint ? 

A. It means, restraining a person by words 
and not by deed {i.e,, by a prohibitory order) 
from exercising his power. So dispositions of 
property by a child or a mad person who has 
no lucid interval under any condition, Avithout 
the permission of llieir guardians, are not valid, 
and so is the contract of a slave Avithout the 
sanction of his master. An idiot is like a child 
in his contracts, but a lunatic who loses his rea- 
son at one time, and recovers it at another, is 
like a sane person for acts done lucido inter- 
vallo. 
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Q, Is the contract of a child who is capable 
of discriminating valid t 

A, Where he enters into a contract as if he 
sell or buy anything while Jie has a sense of the 
obligation, that is, he understands that a sale 
deprives one of possession, and a purchase secures 
it, then the guardian may ratify it if he thinks 
it beneficial, or he may repudiate it. If a child 
or lunatic damage or destroy anything, he is 
civilly responsible, but an admission by a child 
or a person of unsound mind in respect of pro- 
perty, or crime, or divorce, or emancipation, is 
not receivable. 

Q. Can a freeman of full age and sound 
mind be put under restraint by reason of his 
foolishness, and what does foolishness mean ? 

A, Foolishness means the extravagant ex- 
penditure of property, and its being wasted 
contrary to the requirements of law and reason, 
or extravagance in maintaining himself or giving 
property to singers and players, and incurring 
losses ill an unreasonable manner in trade with- 
out any praiseworthy motive. Abu llanifah 
does not regard foolishness as a reason for legal 
restraint, but with Abu Yiissef and Mahommed, 
a person is to be restrained for foolishness and 
recklessness, and according to their doctrines 
decisions are made with a view to preserve his 
or her property, so he or she should be subject 
to the same law as a child is in cases other than 
marriage, divorce, emancipation, and childbirth. 
According to Ash-Shafa’ee he is to be restrained, 
and after the legal restraint is declared, none of 
his contracts are valid, except divorce. 

Q. When does a child become of age, and is 
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the executor or guardian bound to deliver to him 
liis property ? 

A. The a^e of fifteen in the boy and girl is 
declared by decisions to be full age, and this 
is explained later on in its proper chapter. If a 
child becomes of age without having attained 
discretion, liis property should not be delivered 
to him until he attains the age of twenty-five 
years according to Abu Ilanifah ; but according 
to his two companions, liis property shall never 
be delivered to him until his discretion is per- 
ceived, for God said : When you perceive dis- 

cretion in them, give them their property,” 
(Chapter on Women), and so tlie other three 
Imams hold. When a child becomes of age and 
mismanages his propert}’’, wJiether he is put 
under legal restraint or not, the executor is civil- 
ly responsible if he deliver the property to him 
and it should be lost. 

Discretion means his being an improver of his 
property alone, and therefore he cannot be plac- 
ed under a legal restraint by reason of his bad 
moral character, but Ash-Shafa’ee says lie should 
be incapacitated as a deterrent and punisliment 
to him. 

(Alainee’s Commentary A’la al Kanz). 
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PART II. 


CHAPTER I. 


On the Rights of Women. 

Q, Is man distinguished from woman in 
legal rights ? 

A, Yes, in the hereditary rights, competency 
to give evidence, and the right of guardianship. 
A lull exposition of the law of inheritance has 
already preceded, from which it will be clear to 
the student, that daughters, or son’s daughters, 
or sisters of the whole blood or by the same 
father only when inheriting together with their 
brothers, become residuaries through them, and 
therefore, each takes half of what her brother 
gets just as it is mentioned in the Holy Rook : — 
A male shall have as much as the share of two 
females. (Chapter on Women). 

The husband inherits twice as much as the 
portion of a wife or wives as hereinbefore ex- 

f lained. The people of the Dark Ages (before 
slamic Era) used to give all the inheritance to 
the males excluding females and infants. When 
God prescribed a portion to the male, as well as 
to the female, child, and to parents, the people 
or some of them hated it, and said: — The wife is 
to be given a fourth or one-eighth, and a daugh- 
ter onb-half, and a male infant is to inherit ! and 
none of these can fight with the people nor cap- 
ture a booty. They said, “ Oh Apostle of God, 
is a girl to be given half of what her father leaves 
behind ? and she does not ride the horse nor can 
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fiha fight with the people, and a child is to be 

f iven the inheritance, and he avails nothing.” 

)aring the Dark Ages they used to give the in- 
heritance only to those who can fight witli the 
people, and they gave it to the oldest. God sent 
down this verse : — Men shall have a part of what 
their parents and kindred leave behind, and wo- 
men snail also have a part of what their parents 
and kindred leave, whether it be little or 
much — a prescribed portion. So lie fixed for 
the male a double share of the female, that is, 
because the man stands in need of providing 
maintenance for his wife and little children, and 
hag to carry on trade, and to earn a livelihood, 
and to undergo hardships, so it has become ex- 
pedient to give him twice as much as the female.” 
(Exposition of the Koran by Al-Hafidh bin 
Katheer). 

But if the deceased left no son, nor son’s son 
how low soever, but one daughter, she takes one- 
half, and two daughters or more, two-thirds. 
The daughter sometimes obtains more that what 
the son would be entitled to if he were in her 

f >lace. For instance, a woman dies leaving a 
lusband, both parents and a daughter, the estate 
is divisible into twelve shares, each parent gets 
one-sixth or two shares, and the husband one- 
fourth or three shares, and the daughter one-lialf 
or six shares, so the shares are increased to 
thirteen, but if she left a son inlstead of a daugh^ 
ter, the son would get only the five remaining 
shares, as he is not a sharer but gets only the 
residue after the legal sharers are satisfied as a 
residuary. 
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Does the share of tho female equal that 
of the male in any case other than these 1 

A. She is equal to him sometimes as in the 
case of one learing both parents and a son ; the 
father and mother each gets one-sixtli, and the 
residue belongs to the son, as God said : — And 
to each of his parents goes one-sixth of what he 
leaves, if he have a child, but if he has no child 
and his parents inherit him, then his mother 
shall have the third part. And if he has brothers, 
his mother shall have the sixth part after (the 

a ment of) legacies that he bequeaths or his 
ts, you don’t know whether your rarents or 
children be of greater use to you. This is an 
ordinance from God, and God is knowing and 
wise. (Chapter on Women). 

The mother’s children, i.e.^ uterine brothers 
and sisters are equal in claim and partition. (See 
Chapter on Sharers). 

Q, Is the evidence of one man equal to that 
of two women, and what is the reason for this? 

A. Yes, the Almighty God said : — Call two 
witnesses of your men, but if there be not two 
men, then one man and two women of those 
whom you approve as witnesses (in point of 
moral character), lest one of the two (women) 
err, so that the other shall cause her to recollect. 
(Koran, Chapter II.). The learned are unanim- 
ous that the evidence of women is not admissible 
in criminal cases, and the evidence of four men 
is required to prove adultery, and of two men in 
other heinous criminal cases termed Hudud and 
Kisas. 
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According to the Hanifite doctrines, the eyi- 
dence of one woman is required to prove virgin- 
ity, childbirth, and women’s physical defects, 
such as no man can be acquainted with, and in 
cases other than tlie above mentioned, the evi- 
dence of two men, or one man and two women 
is sufficient whether the right (in dispute) is pro- 
perty or something else such as marriage, divorce, 
emancipation, agency, or legacy, and the like. 
Ash-bhafa’eo hmds that the evidence of four 
women is required in connection with female 
defects or matters affecting them, and that the 
evidence of women is not receivable together 
with that of men, except in connection with pro- 
perty and its incidents, such as time (of credit, 
etc.) and the condition of option. (Alainee’s Com- 
mentary on al-Kanz). 

The principle is to admit the evidence of wo- 
men owing to the existence of those qualities on 
which the competency to give evidence is based, 
viz., the power of seeing, comprehending and 
giving evidence. As for their defective accuracy 
which is brought about by excessive forgetful- 
ness to which they are subject, it is counter- 
balanced by adding another to her, i.^., the fe- 
male witness. After this nothing remains except 
a doubt (concerning her accuracy), therefore, her 
evidence is not admissible in what is warded off 
by doubts {i.e., in criminal cases in which the 
benefit of a doubt is given to the accused). But 
civil rights are established even when there are 
doubts. Al-Akmal has made it clear in the 
treatise Ali’nayah, that there is no defect in their 
(female’s) reason in so far as it relates to respon- 
sibility, but it is only in practical reason (intellect) 
there is a defect in them which can be noticed 
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in witnessing their condition when forming in- 
tuitive perceptions, for if there were a defect of 
that, Le.j reason, their responsibility would have 
been less than that of men in the Main Articles 
of Faith. The Prophet’s saying that they are 
deficient in reason, means practical reason or 
judgment, and therefore, they are not fit for 
Judgeship, governorship or Khalifate. (Bahr-ur- 
rayik’ala A 1 Kanz). 

Q. Does guardianship vest in women in res- 
pect of the property of a minor or of his mar- 
riage? 

A, Guardianship regarding property belongs 
to the father, then to nis executor, then to the 
true grandfather, then to his executors, then to 
the governor, then to the Kadhi; the word 

governor ” means one who has the power of 
appointing Kadhis (judges). If there bo none 
01 them, flien the mother’s executor can keep it 
in custody and sell meveables; but ho cannot 
sell the minor’s immoveable property, nor exer- 
cise a guardian’s right by buying for commercial 
purposes, but he may buy what is necessary for 
maintenance and clothing, what the minor has 
become possessed of, from the property of a per- 
son other than his mother, the mother’s executor 
shall not exercise power over, whether it is 
moveable or not. The case is different with 
marriage, because an executor has nothing to do 
with it, but the guardians have, and accordin/j to 
Abu Hanifa the mother may have its guardian- 
ship in default of male blood relations. (Rudd ul 
Muhtar). 

Q, Has man superiority over woman ? 

A. God said:— Man shall hare the pre- 
eminence over woihen for those advantages in 
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which God has caused the one of them to excel 
the other, and for what they expend from their 
property, in dower and maintenance, and the 
hardships which God imposed on them for the 
sake of women, and because man has superior 
intellect and strength, and is one of the people 
who fight in defence of religion, and is fit to be 
a judge, governor, or Khalifah. (Expositions of 
tlie Koran by A1 Jlaghawi and ibn Katheer). 

CHAPTER II. 


On Conjugal Dutiks. 

Q. What are the duties of a wife towards lior 
husband \ 

A. Her duties are (1) to live with him in an 
equitable manner, (2) to surrender liei’self to him, 
(3) to keep his house, (4) to obey what he orders 
her to do in any matter that is lawful. 

Q, What are the husband’s duties towards his 
wife? 

A, He is bound to live with her in an equit- 
able manner, (2) to j)rovide her with maintenance, 
lodging, and the^ renaaining necessaries, and to 
make a just division, if he has more than one 
wife, he is bound to act impartially towards each 
of them in making equal division of his night 
residence, and in providing food, clothes, and 
lodgmg, and in friendship and society. The 
Almighty God said : — If you fear that you can- 
not act impartially (towards so many as two, 
three or four wives) then marry only one. 

It is known that the obligation for making 
equal division is only for company and society. 
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so division is obligatory whether the husband is 
potent, eunuch, impotent, castrated, sick or 
healthy, and whether the wife has the menstrual 
courses or is in confinement after childbirth, or 
a lunatic (provided she is not dan^rous) or im- 
potent. If he stays with one oi them for a 
month not being on a journey, and the others 
sue him regarding it, lie shall be ordered to act 
impartially towards them in future, and the past 
shall be remitted, though he will be a sinner, 
because division is to be made after demand. If 
he again act inequitably after the prohibition by 
the Kadhi, he shall punish him exemplarily with- 
out imprisonment, and shall order him to be 
impartial, because he has misbehaved and has 
committed what is forbidden to him. 

The wife, whether a virgin, woman, new, old,' 
Mussulman, Christian or Jew, has the same 
rights in the division. Ash-Shafa’ee says that 


when a man (who has already one wif^ marries 
a virgin, he should reside with her for seven 
days, and if she were a woman, he should reside 
with her for three days, and then he should go 
round by turn to his other wives. A slave-wife 
is entitled to half the time the husband passes in 
night residence and company with a free wife. 
The wives have no right to the division during 
a journey of the husband, so as to avoid incon- 
venience ; he may go on a journey with any one 
of them he please, but it is better to draw a bal- 
lot so as to comfort their heart. Ash-Shafa’ee 
holds that if the husband journey with one of 
them without drawing a ballot, and without their 
mutual agreement, he is bound to compensate his 
other wives (by keeping company with each of 
them for the same space of time as he spent in 
the journey with that one). 
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The husband shall reside with each wife for 
one night and day or for three days and nights 
if he please, but ho shall not stay with one of 
them for a longer period without the permission 
of the others, nor shall lie enter at night to any 
wife other than that whose turn it is, unless 
there is a necessity, such as that of visiting her 
in a dangerous sickness, or when she is in severe 
labour, or when there is an apprehension of fire. 
If he becomes sick in his house in which there is j 
not any one of them, he should call to him each I 
at her turn. It is valid for one of the wives to 
grant her turn to a fellow-wife, and she can 
withdraw it in future. 

A husband ought to be well disposed towards 
his wife, and to bear her annoyance through mercy 
to her owing to the weak intellect of women ; 
God Almighty said : — live with them in an equi- 
table manner, which magnifies their rights, and 
He said : — they (women) have taken from you a 
solemn covenant, and the Prophet (peace and 
blessings be upon him) said : — don’t bother them 
with w’hat they cannot bear, for they are prison- 
ers in your hand whom you took on trust from 
God. 

Q, Can a wife sue her husband when he fails 
to perform his social duties towards her? 

A. If the husband refuses to perform in full 
her right as a share of the division above-men- 
tioned or maintenance, the Kadhi should direct 
him to make it good to her when she demands 
it, and* if he misbehaves towards her and annoys 
her by beating or otherwise without any cause 
arising from her act, he should prohibit him for 
the first time. 
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Q- 

time ? 


Why does he not pnnish him for the first 


A. Because a bad temper often makes its 
appearance between the married couple, and to 

S ’ h for it the first time is to engender an ill- 
g between them, so the Kadhi should first 
confine himself to an in junction ; perhaps their 
condition will be reconciled, and it often happens 


condition will be reconciled, and 
that each of them is in fault. 


Q, What is the Kadhi bound to do when 
every one of them alleges that the other has of- 
fended ? 

A, He should acquaint himself with their 
condition by obtaining information from a trust- 
worthy person who is well acquainted with their 
condition as being in their neighbourhood or 
otherwise, and then he should prevent the wrong- 
doer from repeating his wrong, even if it were 
by a proper deterring punishment. If the dis- 
sension grow more and more between them, the 
Kadhi should necessarily send two arbitrators, 
who should be Mussulmans, freemen, and of 
good moral character, and who should be ac- 

S iainted with the object required of them, so 
at they may examine their case. It is recom- 
mended that the husband’s arbitrator should be 
selected from his own people, and that of the 
wife from her own people, and that they should 
be males, and they will act as their agents and 
not as deputies from the judge, according to the 
approved doctrine. If a reconciliation is possi- 
ble between them, they should reconcile them, 
and if their condition cannot be settled, the hus- 
band should authorize his arbitrator to divorce 
or free her from the bond of marriage on 


one of them alleges that the other has of- 
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compensation ; and tlie wife should authorize her 
arbitrator to accept the divorce or to offer com- 
pensation (as may seem fit). If they differ in 
opinion, tlie Kadlii should send two others until 
they concur in opinion on something. 

Q. What is the rule if the husband and wife 
do not agree to send two arbitrators ? 

A, The Kadhi should pass judgment accord- 
ing to his best ability, and should punish which- 
ever of them is the wrongdoer, and deal out 
justice to the wronged party. (Rndd ul Mahtar 
and A1 Begairimec). 

CHAPTER HI. 

On TifE Custody of Ciiildrbw. 

Q. Wliat is meant by Ilidhanali, and who is 
entitled to it ? 

A. It means the rearing or breeding of a 
little child, derived from ‘^Hidhn^' (bosom). 
The mother is more entitled than anyone else to 
the custody of lier little child, whether before, 
or subsequent to her separation, provided she 
did not marry another husband according to all 
doctrines. 

Next to the mother’s right, wlien she is dead 
or would not agree to have the custody, or when 
her right is forfeited by her, or if she marry one 
who is not a relative within the prohibited de- 
grees.to the child, the mother’s motlier how high 
soever is entitled to the custody of the child, 
then the father’s mother how high soever, then 
the sister of the whole blood, then the uterine 
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sister, then the half-sister by the same father i 
(who, according to Ash-Shafa’ee, take precedence | 
of the uterine sister), then the maternal aunts of 
the whole blood, then those by the same father, 
then those by the same mother, then the pater- 
nal aunts in the same order, then the mother’s 
maternal aunts in the same order. The children 
of the sisters of the whole blood, or by the same 
mother, are more entitled than the paternal and 
maternal aunts, then the paternal aunts of mo- 
thers and fathers in this order, then the residu- 
ries in the order of inheritance. When they come 
together, the most pious, and then the eldest one 
should be selected, excluding any one who is of 
bad moral character, or who is an idiot, or a 
cousin in the case of a marriageable girl. If there i 
are no residuaries, then the uterine relations hare ' 
the right to the custody of cliildren. 

The female custodian, whether she is the mo- 
ther or another person, has a right to the custody 
of the child until he can dispense with female 
assistance in eating, drinking, dresssing, or wash- 
ing, which is presumed to be seven years, and it 
is so declared by precedent. And the mother or 
grandmother is entitled to the custody of the 
female child until she has the courses, e.^., at- 
tained full age, because she is in need of acquir- 
ing a knowledge of the good manners of women, 
and of spinning, cooking, washing, and the like. 
The mother’s statement about her courses is to 
be accepted. Other persons who succeed to the 
right of custody in default of the mother and 
grandmother are entitled to have the girl’s 
custody until she becomes marriageable, which 
is presumed to be nine years, and, according to 
this, decisions are made in this our time owing 
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to the prevalence of bad morals. A girl, eleven 
years old, is marriageable without any dissent. 

The cliild, whether male or female, capable of 
understanding or not, has no option to elect; 
but, according to Ash-Shafa’ee, the mother has a 
right to the custody of the boy and girl up to 
the age of seven years, and then they (children) 
are at liberty to choose, and they shall remain 
with either of the two they choose to live with. 

When a hoy attains full age with discretion he 
may live alone, and the father cannot keep him 
in his charge without his consent, unless he is 
demoralised, and his state causes fear, in which 
case his father can keep him in his charge, in 
order to avert temptations or disgrace. As for 
the girl, if she is a virgin, lier father can keep 
her in liis charge after her hecoming of age^ he- 
cause she is an object of anxiety ; but if she were 
a woman, he has no right to keep her in his 
charge unless she were not trustworthy, and 
there is reason to apprehend bad temptations. 

Unless she is actually married to the father, or 
undergoing the term of ’Iddet, after being sep- 
arated from liim, the female custodian is entitled 
to remuneration for the custody, in addition to 
that for giving suck to the child and its main- 
tenance, which the father is bound to pay. A 
divorced wife is entitled to special remuneration 
for the custody of her child, even without giving 
it suck, and also if it stands in need of a servant, 
the father is bound to supply one. If the female 
custodian has no dwelling-house, the father should 
pay the rent of a dwelling, in which she will 
breed up the child. 
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Anyone who is entitled to the custody of the 
child cannot be compelled to give it suck, unless 
she is the only specific for it, that is, it would 
not suck the breast of anyone else, or unless the 
father and infant have no property, iji which 
case she shall be compelled to do the same. A 
female custodian cannot determine the right of 
the child. Even where the wife obtain^ her 
freedom from the bond of marriage on condition 
that she would leave the child with the husband, 
the sej)aration was held to be valid and the con- 
dition void, because it is a right of the child 
w’hich she cannot avoid by a condition. 

The right of a female custodian becomes for- 
feited when she marry one who is not within 
the prohibited degrees to the child, or (2) when 
she becomes an apostate, or (3) when she bears 
a bad moral character, or. (4) when she is not 
trustworthy, as if she go out and leave the child 
uncared for, or (5) where the mother refuse to 
breed the child gratuitously, the father being, in 
fact, poor and unable to par, and the father’s 
sister or any other female relation volunteer to 
breed it gratis. The chai-ges for the child’s cus- 
tody and maintenance are chargeable against the 
child’s property ; if it has none, then against its 
father’s property. If the father is poor and in- 
capable, then against those (relatives) who are 
bound to maintain it. The right to have the 
custody, if forfeited by the woman’s marriage to 
a stranger, is restored to her on her becoming 
absolutely separated from him. 

A wife who has been divorced irreversibly has 
no right to remove with the child from one town 
to another, unless it were so near that the father 
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can go and see his child and return on the same 
day ; but she can remove from a village to the 
metropolis, and not mce^versa. She can also re- 
move wit’j the child to her native country where 
the liusband had married her. If the father 
desires to go to another country with the inten- 
tion of making it his domicile, he cannot take 
away the child from its mother. According to 
Ash-Shafa’ee, the father has a right to take the 
child, wdiether it is he or she who desires to 


CHAPTEE IV. 


On Maintenanob. 

Q, What is the meaning of the word Main- 
tenance ? 

A, In a legal sense it denotes food, clothing, 
and lodging. 

Q. By wliat causes is it obligatory on one 
person to maintain another ? 

A, There are three causes: marriage, rela- 
tionship, and possession, i.e., the maintenance of 
one of tlie children of Adam, or of animals lield 
in possession. 

Q, • Begin with the first, because it is the root 
of the child, and the child who becomes a son, 
father, brother and uncle is only the issue of 
marriage ? 
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! A. Maiutenance ii duo from a husband to 
Lis wife, whether she is a Mussulman or infidel, 
rich or poor, and whether the marriage was 
consummated or not, even if she refuse to sur- 
render lierself until she receives the dower, 
though its pajment might have been wholly 
deferred according to approved precedents, pro- 
vided the husband has not stipulated for its 
consummation before the time of j)aymcnt ar- 
rives, likewise she is entitled to maintenance 
from the time of the execution of the legal 
contract, though she may be in her father’s 
house, the husband not having requested her to 
remove, or having so requested her, she did not 
refuse to do so, or she refused on the ground of 
the non-payment of dower. — Ash-Shafa’ee says 
that maintenance is only due on a complete sur- 
render (by the wife to her husband), not on the 
execution of the contract. 

What is the scale of Maintenance ? 

A, It is proportioned to the condition of the 
husband and wife; so a solvent husband ought 
to provide a solvent wife with a first-rate main- 
tenance ; a poor husband should provide a poor 
wife with the smallest competence. If the lius- 
band is solvent and the wife poor, he should pro- 
vide a middling inaintenance, which is a mean 
between the two. A poor husband should give 
to a solvent wife a middling maintenance, but he 
should be called upon to pAy according to his 
ability, and the balance shall become a debt until 
he becomes solvent. Ash-Shafa’ee says, The 
condition of the husband is to be taken into con- 
sideration.” 
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Q. Ib maintenaiice payable to a divorced wife 
during her iddet (tbe period during which she 
has to wait before re-marrying) ? 

A. Maintenance and lodging should be fur- 
nished to a divorced woman during lier term of 
iddet, whether the divorce was reversible or ab- 
solute, and also to a woman who has obtained 
her separation, not through any illegal act aris- 
ing from her side, but for such causes as her 
separation on account of the husband not being 
equal to her in position or descent, or by exer- 
cising her right of option on attaining to pu- 
berty (the marriage iiaring been contracted 
during her minority), but the divorced woman 
is not entitled to clothing if the time of iddet 
was short (less than six months). According to 
Ash-Shafa’ce a woman who has been divorced 
absolutely has no right to maintenance unless 
she is pregnant ; but she shall liavo lodging only. 

Q. By what causes is the wife’s right to 
maintenance barred ? 

A, i^o maintenance is allowed to the wife 
under the following circumstances. First, the 
deserting woman who leaves her liusband’s house 
without a proper cause has no right to mainte- 
nance until slic returns. If he alleges tliat she 
is a deserter, and evidence is given that he has 
paid her in full the prompt dower, and tliat she 
is not in liis house, her maintenance is forfeited; 
but if they depose that she is not obedient to 
him in regard to sexual duties, such evidence is 
not accepted, because she is in Iiis house, and 
the husband can overcome her. By desertion 
the allotted maintenance shall be forfeited, but 
not that whicli is borrowed on account of the 
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husband, by his or the Kadlii’s order. If the 
husband lives with the wife in her house, and 
she prevents him from entering to her, no main- 
tenance is due to her unless she has already 
asked him to remove. According to Asli-Shaf- 
a’ee, a deserting wife is she who refuses obe- 
dience to the husband ; for instance, (1) with- 
holding her society unless there were a proper 
excuse, such as her sickness, menstrual courses, 
childbirth confinement, or deformity of the hus- 
band rendering coition impossible without in jury 
to her ; (2) leaving her house without his permis- 
sion, unless it were through fear of the collapse 
of the house, or for other causes, or it was for 
the purpose of visiting her sick people during his 
absence believing his acquiescence, or if it is 
customary for her equals to do so. According 
to Ash-Shafa’ee, maintenance is forfeited if she 
refuses to remove with the husband to another 
country, unless ho enjoys her society during the 
time of her refusal. 

Second, an infant wife who is incapable and 
not fit for social company, though she may be in 
the husband’s house. Ash-Shafa’ee holds that 
she has a right to maintenance like one who is 
in courses, or in confinement after childbirth, or 
who is sick or impotent. Third, a wife who is 
imprisoned for a debt due to a persen other tlian 
her husband. Fourth, a kidnapped wife, i.e.y 
one whom a man has taken away and eloped 
with, whether it was in a compulsory manner or 
with her own free will. Abu Yuesef says that 
she is entitled to maintenance if she were forced 
to do so. Fifth, a wife who is making a pil- 
grimage in company with a person other than 
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tlie husband, or who is going on a journey with 
the permission of Jier husband, but not on his 
business, Ash-Shafa’co says the maintenance is 
not thus forfeited, because she is not a deserter. 
Sixth, a sick wife who has not been conveyed to 
her liusband’s house, and who cannot be removed 
to him at alJ. Seventh, one wlio lias become 
separated tlirougli a sinful act on her part is not 
entitled to maintenance during her term of 
iddet. Eighth, an apostate. Ninth, a wife who 
is undergoing her iddet after the death of lier 
husband, even if she is pregnant, because lier 
detention hero is required by law. Tentli, one 
who has been married through a nulliiicd form 
of marriage, or wdio is undergoing iddet after it; 
for instance, her husband went away and she 
married another, who consuniinated the mar- 
riage. After the return of the first husband 
they were separated: no maintenance is due to 
her during lier iddet, either by the first or the 
second husband. Eleventh, a slave woman who 
has beeu married is not entitled to maintenance 
unless she were lodged with the liusbaud, 
if her master delivers her to the husband and 
ceases to employ her. 

Q. Is the husband bound to maintain the 
servant of the wife f 

A. Yes, if she is a free woman, and the 
husband is solvent, because he is bound to pro- 
vide her with a sufficiency, and this is incidental 
to it. When she becomes sick, it is incumbent 
on him to have her served (though she may be a 
slave wife) by a woman or relative who is within 
the prohibited degrees to her. If he has many 
children for wliom one servant is not sufficient, 
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or if slio is one of the nobility, maintenance for 
two or more servants may bo awarded against 
him. He whose income exceeds his expenditure 
is solvent ; one whoso income and expenditure 
are equal is a middling man ; and ho whose 
expenditure exceeds his income is insolvent. 
(Asharkavi on Attahrir). 

Q, Is the wife bound to grind (prepare) and 
cook the food ? 

A. If she were one of those who arc served 
in tlieir fatliers’ Iioiiees, or if she were sick, the 
husband should provide her with prepared 
meals, otherwise he is not bound to do so, and 
she should not take remuneration for it, because 
it is morally incumbent on lier to do it ; but ac- 
cording to Ash-Sliafa’ee the husband ought to 
grind, knead and cook it by himself, or to have 
it done by hire, even if she is accustomed to it. 

Q. What is the scale of clothing or apparel 
for the wife ? 

A. Clothing is allotted to her every half 
year, as there is a fresh necessity for it in the hot 
and cold season. The scale of clothing varies in 
different places and with different customs. The 
judge should award a sufficiency in a reasonable 
manner according to every time and place. Ho 
can award it in kinds if ho please, or he may es- 
timate it and pass a decree for its value. 

Q. Has the husband a right to maintain her 
by himself ? 

A, ’Yes, unless his dilatoriness and lack of 
maintaining her are manifest to the judge, wdio 
can order him to pay her tlie sum fixed by him 
(the judge) ; so that slie may spend it on herself, 
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and the judge filiall imprison him if he would 
not give it. If slie consents to eat with him, 
well and good, but if she sues him, a reasonable 
allowance should be awarded to her. Where a 
solvent husband refuses to maintain his wife, the 
judge shall sell his property and spend it on her 
maintenance. If the judge could not find out 
his propertj", he shall imprison him until ho 
maintaius her. The judge shall award mainte- 
nance for any period he thinks convenient, and 
she can take security for the maintenance of a 
month or more through fear of the husband ab- 
senting himself. 

Where the judge has awarded maintenance on 
a low scale on account of the insolvency of the 
husband, who afterwards became solvent, the 
judge should increase it to a full scale. 

Q, Is the husband bound to supply anything 
more than food, clothing arid lodging !? 

A. Yes, he should supply the tools of grind- 
ing and baking, and tlie utensils of drinking 
and cooking, as well as all articles of furniture 
for the house, such as mats, carpets, beds and 
pillows, and those used in cleaning, such as 
a comb, oil and alkali, or soap, according to the 
custom of the place, and such perfume as is 
necessary to remove bad smells, and such water 
as is wanted by her for drinking, washing her 
clothes and body. 

Q. Is the husband bound to bear the expen- 
ses of her treatment when she is sick ? 

A, The prices of medicines during her sick- 
ness should come out of her own property, and 
the husband is not liable for tlie same ; but if 
he pays on her behalf the price of medicines and j 
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the doctor’s fees, he is a volunteer, and cannot 
recover anything from her ; but if she lias no 
property, he is morally bound to do it as an act 
of succour to one in distress, and can recover it 
from her when she becomes solvent unless he 
has intended to act gratuitously. 

Q. Is the husband bound to lodge lier in a 
house devoid of his people ? 

A. Yes, if she is not willing to live with his 
people ; or if he has a plurality of wives, each of 
them can dun him for a separate house, which 
should have a kitchen and privy. If he vacates 
for her a tenement of the same house, provided 
with bolts and locks, it would suffice for her. 
The house varies (in description and dimensions) 
with the condition of different people. 

If she comnlains of the husband’s annoyances 
and bad conauct, the judge shall order liiin to 
give her a dwelling amongst good neighbours, 
and he shall inquire of the neighbours about his 
conduct. A house which has no neighbours is not 
a legal house. Tlie husband is not bound to pro- 
vide her with a female companion unless the house 
is empty of inmates, and has such lofty walls 
that she apprehends harm to her mind from its 
large dimensions, or if he goes out and absents 
himself at night while she has no servant or son 
to dispel her fears, or there is no one with her 
who can defend her when she is in fear of 
thieves or mischief- doers. 

Q, lias the wife a right to visit her i)eople ? 

A. * Her people can see lier and speak to her 
at any time they please, and he shall not prevent 
her from going out to her parents every Friday, 
or once a week, if they cannot come over to her, 
nor shall he prevent them from entering to her 
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©very Friday. As regards relatives (other than the 
two parents) who are within the prohibited de- 
grees to her, they can visit her once a year ; but 
according to another version, once a month ; but 
he shall prevent them from putting up at night 
at her house. If, for instance, her father was 
infirm and stood in need of her, she should 
frequent him as often as lie needs her, even if 
he is an infidel and the husband objects to it. 

Q, Oan the Kadhi decree separation between 
husband and wife on the failure of the husband 
to provide maintenance'^ 

A, According to Abu Ilanifa they cannot be 
separated, whether the husband is present or ab- 
sent, and she will be ordered to buy on Jiis 
credit ; so that the price sliall be paid out of the 
property of the husband, and she may give an 
order on the husband in favour of the creditor, 
who can dun him. If the husband and wife arc 
both insolvent (indigent), and she has a son by 
a former husband, or a brother, who is solvent, 
though the husband is liable for her mainte- 
nance, yet the son or brother Avill be ordered to 
maintain her, and to recover the cost from the 
husband when he is solvent. Tiio son or brother 
will be imprisoned if they refuse to do- it, for this 
is equitable, and it show’s that if the husband 
and w'ife were indigent, her maintenance should 
be lent by those whose duty it is to maintain lier, 
w’ero there no husband. Therefore, where a 
destitute father has little children wliom he is 
incapable of maintaining, those relatives, such as 
mother, brother, and paternal uncle, who would 
be liable for their maintenance if there were no 
father, are bound to maintain them, and after- 
w’arda they can recover the same from the father 
when he becomes solvent. 
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According to Ash-Sliafa’ee, wlierc the husband 
is incapable by means of property or earnings to 
provide the minimum scale of maintenance or 
clothing whicli is indispensably required, or to 
furnish a dwelling hoAvever unlit ordinarily for 
the wife, or to pay a dower that has become due 
before the consummation of the marriage, and 
the wife maintains herself out of her property, 
it shall become a debt due from him (with the 
exception of the rent of the house), and shall 
not become barred by lapse of time. If, how- 
ever, she would not w’^ait, she can obtain a 
dissolution of the marriage by proving his insol- 
vency inability), before a Kadhi, who 

should give him three days’ time, dissolving the 
marriage on the fourth day ; but it cannot bo 
dissolved when a husband, wdio is solvent, or one 
of a middling condition refuses to maintain her, 
whether he is present or absent, and he should 
be imprisoned, and his property be sold for the 
same, 

Q. Does maintenance money become barred 
by lapse of time ? 

A. According to Abu Ilanifa maintenance 
for a past period, during wdiich the husband did 
not maintain her, is not recoverable unless it 
were decreed or agreed upon, e.g., when the 
Kadhi has awarded maintenance money for her, 
or she has settled with the liusband for a speci- 
fied sum, in wliich case she should be awarded 
maintenance money for the past. The reason 
for tliis is that the maintenance allowance is a 
donation which no one becomes owner of, unless 
it wore accompanied by seisin, just like the salary 
of the Kadhi. In the treatise — Dhakhirah — past 
maintenance for loss than a month is not time 
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barred. According to Ash-Sliafa’ee maintenance 
for the past is a debt without either decree or 
agreement, just like a dower, and so Malik and 
Ahmed hold, because it is a consideration for 
the usufruct of the enjoyment. 

According to Abu Hanifa the decreed main- 
tenance-money becomes irrecoyerable on the 
death of one of the married couple, unless she 
has borrowed it by order of the Kadhi ; but it 
is not barred by divorce. According to the 
three other schools it is not barred under any 
circumstance. 

Q, Are the advanced maintenance and cloth- 
ing recoverable on death or divorce? 

A . It is not recoverable even if it were intact, 
because it is a donation, like gift, which has 
been accompanied by possession, and donations 
are not returnable after death. According to 
Asli-Shafa’ee she should be allowed for past 
maintenance, and the balance should be re- 
covered from her ; for instance, lie advanced lier 
one year’s maintenance-money, and one of them 
died after a month. 

According to Abu llaiiifa, when a divorced 
wife alleges that she is pregnant, she can have 
maintenance for a period extending to two years 
since he divorced licr. If the two years pass 
away, and then it appe-^rs that she is not ])reg- 
nant, the man cannot recover it from her; as 
when slie says, “ I tliought I was gone with 
child, and my period of purity (i.e?., the interval 
betw’een her courses) was so delayed.” But if 
she admits that her iddet {i.e.y last course) has 
passed since such and such a time, and that she 
was not pregnant, he would recover from her i 
what she took after its expiration. According 
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to Ash-Sliafa’ee the husband can recover what 
he expended after its expiration, thongli she 
makes no admission, for the mistake of the hus- 
band is evident. 

Q. Is a man bound to maintain his cliildrcn ? 

A. Maintenance of the three descriptions 
food, clothing, and lodging) are to be pro- 
vided by a free man (1) to liis infant child, and 
(2) to fiis full-grown son wdio is poor and in- 
capable of earning a living, and (3) to his poor 
full-grown daughter, because to be a female is 
itself an incapacity. Maintenance is also duo 
from him to his parents, and his true grand- 
fathers and grandmothers, if they are poor, pro- 
vided the maintainer is so solvent as to have a 
saving from his income over and above the cost 
of maintaining himself and his children. 

No maintenance is due when there is a diffe- 
rence of religion, except in case of marriage and 
birth, that is, of the roots and branches (parents 
and children) however higli or low they may be 
in the ascending or descending line, and no sol- 
vent person shall have any one of his relations 
to contribute a share with him in the cost of 
maintaining his child and parents; but if a 
father were insolvent and the mother solvent, 
she shall be ordered to provide maintenance, 
which will become a debt due by the father. 

Where the children arc solvent, the mainte- 
nance of their parents shall be paid by them — 
males and females equally, according to the ap- 
proved doctrine ; but it is said that it should be 
contributed in proportion to tlie hereditary 
rights, and this is also the doctrine of Ash- 
Shafa’ec. A man shall also maintain the wife 
of his father, or the slave mother of his children, 
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if they are poor. In the treatises — Al-Mukhtar 
and AhMultaka — the maintenance of the son’s 
wife is due by his father if he wore a child, or 
poor, or infirm ; and a father shall be compelled 
to maintain the wife and child of his absent son. 
Ash-Shafa’ee holds that the maintenance of the 
son’s wife, or the slave mother of his child, is 
not due. 

Q. Is maintenance to be provided for rela- 
tions ? 

A. Yes, it should be furnished to a relation 
who is within the prohibited degrees, and who 
is poor and incapable of earning a living, owing 
to his or her infancy, blindness, infirmity, idiocy, 
or the relation being a female — the maintenance 
being provided in proportion to the hereditary 
rights; for God says, ‘^And he for whom a 
child is begotten, the father shall be obliged 
to maintain them (wives) and clothe them in a 
reasonable manner. No person shall be taxed 
beyond his ability. A mother shall not be over- 
taxed on account of her child, nor a father on 
account of his child; and the heir shall be 
obliged to do in like manner.” (Koran, chap- 
ter ll.). He made the hereditary right a cause, 
so the obligation is fixed in proportion to the 
cause ; and a person shall be compelled to do it, 
because it is a right that is due. If an incapable 
person has a sister of the full blood, and a half 
sister by the same father, and a uterine sister, 
and they are solvent, then three-fifths of the 
maintenance is to be provided by the full sister, 
and one-fifth by the half consanguineal sieter, 
and one-fifth by the uterine sister. If he has a 
brother of the whole blood, and a uterine brother, 
then one-sixth shall be j^rovided by the latter, 
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and the remainder by the full brother. Mainte- 
nance for an incapable relative within the pro- 
hibited degrees is to be provided by a person if 
he is solvent, i,e.^ one from whose earnings a 
surplus is saved after maintaining himself and 
his family. According to Aih-Shafa’ee a person 
is bound only to maintain his roots and branches 
{i.e.y his parents and offspring). 

The Kadlii shall award maintenance to the 
wife of an absentee, and to his infant child, and 
his full-grown child who is infirm, or is a female, 
and to his needy parents, even if they wore ca- 
pable, to be paid out of any property belonging 
to him which is of the kind due to them, such as 
money, food, clothes, and gold, such property 
being found with one who makes an admission 
of it, and of the marriage or relationship 
who knows that the claimants are the wife, child, 
or parent of the owner) whether such property 
is a trust or a loan. But if the trustee or debtor 
does not admit, and the Jiadlii does not know 
the facts of the marriage or relationship, and the 
woman desires to prove the existence of the 
property and the marriage, her evidence shall be 
heard, and a decree shall be passed for the main- 
tenance, bnt not for the marriage, and she shall 
be given maintenance out of property belonging 
to him, if ho has any, and so holds Ash-Shafa’eo. 

Security shall be taken from the wife, and the 
Kadhi shall swear her that the absentee has not 
provided her with maintenance, and that she is 
not a ideserter, nor has she been divorced, and 
her term of iddet has expired. 

It is valid for the father to sell the movable, 
not the immovable property of his son, so much 
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as is needed for liis maintenance, but not in ex- 
cess of it, nor for any debt due to liiin exclusive 
of it. If liis trustee or debtor maintain his 
(owner’s) parents and wife and child without the 
order of tlie owner or Kadhi (provided he could 
find him), he shall be responsible. If thepai*ents, 
wife, and cliild spend, in maintaining themselves, 
any property belonging to the son, husband or 
father (as the case may be), which they have 
possession of, such property being of the kind 
due to them, they shall not be responsible. 
Where the Kadhi has decreed maintenance for 
parents, children or relations within the pro- 
iiibited degrees, and a long time has passed 
(without their having received the same), it shall 
be barred, because the obligation for it has arisen 
in view of necessity, whereas they have now done 
without it in the past. The case is diilerent in 
regard to the maintenance of the wife, because 
it is owing to her coverture, and therefore it shall 
be payable when he becomes solvent; but if, 
with the permission of the Kadhi, the child, or 
father, or other relations have contracted debts 
on his behalf for their maintenance, it shall not 
be time-barred. 

Books consulted — Al’ainee ala Alkanz Hana- 
fites, and Begairimee, Tohfat-ibni-Hajar, and 
Ash-Sharkawi ’Ala Attahrir Shaf’aaites. 


CHAPTER V. 


Oif MawhlGe : Its OnjacTs aud Laws. 

What is the meaning of the word Nikah ” 
(marriage ? ) 
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A, It means in common language ‘‘embra- 
cing or bonding,’^ and in a legal sense it moans 
both the contract and cohabitation, or a contract 
which purports to legalise cohabitation by words 
denoting giving in marriage or wedlock, even if 
it were tlirough a foreign tongue understood by 
the contracting parties and witnesses. (Begairi- 
mee on the Commentary of Al-Minhaj). Ac- 
cording to the Ilanafee doctrine, it is a contract 
which implies the possession by a man of the 
right to enjoy a woman, wlio is not deterred bv 
any legal obstacle from marrying. (Dnrr-ul- 
Mukhtar). 

Q, Is marriage obligatory, and what is the 
object of it ? 

A. It is one of the legJil contracts which are 
commended by tlie principles of law, and the 
Imams («.«., the different Sunnce schools) are 
nnanimona in recommending it to any ])erson 
whose soul longs for it, and who is afraid of 
being tempted to commit fornication, in wliicii 
case it will ))e more rigliteons to marry than to 
make a ])i]grinjage, or jehad, or optional ])raycrs 
and fasting, f A1 ]\[izan-Li-Sliai\ranee). lie sins 
by omitting to do it, and by doing it gets divine 
reward if his intention is to jirotect himself from 
bad temptations, and to liavc children wlicn lie 
is able to perforin conjugal duties, and to pay 
the wife’s dower and maintenance. (L)urr-ul- 
Miikhtiir). 

The object for which marriage is instituted is 
to propagate the species, so that this world may 
not be devoid of human beings; but lust lias 
been created as a stimulating instrument or 
agency in inducing the male to produce the 
seeds, and tlie female to allow the cultivation, 
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both beiDg driven gently to chase the birth of 
children by means of sexual intercourse, in the 
same way that a bird is led gently into a trap by 
scattering some grains that he wishes to have. 
Eternal providence was not incapable of bring- 
ing into existence persons spontaneously without 
cultivation and sexual intercourse; but divine 
wisdom required that effects be arranged on 
causes as a display of omnipotence, and as a 
iBnishing touch to the wonders of creation, en- 
suring what His will hath wished and ordained. 
(A1 Ghazali’s Ihya-Ulum-uddin). 

Q. How many wives can a man take in mar- 
riage at the same time ? 

A, A free man can marry four free women, 
unless, according to Ash-Sharacc, he is restricted 
to one wife, as it is the case of an extravagant 
man (indiscreet) disqualified by law from con- 
tracting, who is only married with the sanction 
of his guardian in case of necessity ; for he 
might intend to squander his property tlirough 
his indiscretion; and so is the case of a madman, 
for whom one is fixed. A slave can only marry 
two; but according to Malik he may marry four, 
like a free man. (A1 Mizan). 

What is the authority for marrying four 

wives ? 

A. The authority is the Koran (Chapter IV. 
on women) where the Almighty God says, if you 
fear that you cannot act justly towards female 
orphans, then marry such women as are agreeable 
to you, two, or three, or four ; but if you fear 
that you cannot act impartially towards so many, 
marry only one. 

A1 Hasan-al-Busree said, during the dark ageg 
(i,<?., before Islamic era) any man who had in hig 
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crIiar/(3 female orphans, one of wliom it was law- 
ful ft>r liiin to many, used to take her in mar- 
for the sake of licr property, though he 
did not like lior, lest an outsider sliould marry 
licr and share with liim lier property. After 
marrying her the guardian used to ill-treat her, 
and lived with her on had terms, wishing that 
slic might die, so tliat he might inlicrit her pro- 
])crly. God therefore stigmatised lliis, and sent 
down this verse. 

Traditionist Akramah says, a man of Jvoreish 
used to marry as many as twenty women or 
more, aiid when lie hecame so destitnle as to be 
unahle maintain Ins wives, lie set about the 
]U'0])erty of his female Avard whieli was in Jiis 
custody, and spent it; it was therefore said to 
them lliat they sliould not marry more thaT; four 
Avives, so tliat they miglit not he obliged to aji- 
])roprialc the property <»f orj»lians. This c:c po- 
sition was given by f'aAvoos on llio autliority of 
I bn Abbas. 

I The traditionists Saced bin Jui»airand Ivola 
dnli and Adbliak and Assndic said, the meaning 
of tlie above passage is, that as you fear tiiatyoii 
could not act with cMjiiily towards orphans, you 
sliould also fear doing Avrong to Avomcn, and 
therefore don't iviaiTv more than those whom 
you can maintain and perform their riglits ; be- 
cauae Avomen are as Aveak as or])lians, so He said 
marry one, tAvo, llrree or four, but if you fear 
that you cannot act impartially towards them, 
marry .only one. ( Albaglui wee's Exjiosition of 
the Koran). 

Jly tlie law Moses (peace be upon him) more 
regard AA\a 3 given to tlie interest of men who 

! v/erc alloAved to marry AA^ornen Avithout restriction 
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o£ Dumber, aud under the laws of Jesus Christ 
(peace be upon him) the interest of women is 
taken into more consideraticn, and only one wife 
is allowed. The law of onr Prophet Mohammed 
(peace he uf)ou him) took into account the in- 
terest of both sexes}. (Degairimee). 

Q, State the rules regarding the niarriage 
contract *i 

A. According to the doctrine of Abu Jlani- 
fah the essentials are puberty, freedom, am] free 
consent of both contracting parties; so a minor’s 
and lunatic’s marriage is not valid unless his 
guardian ratify it, and the validity of a slave’s 
marriage depends on tlie sanctic^n of his master, 
and ihe marrying of one who has been forced 
can be repudiated on the cessation of the canses 
which liavc forced him to enter inlc> it. A wo- 
njiin wlio has become of full age, and is of sound 
mind, c'iii contract herself into marriage, even 
if she is a virgin. The principle is, t hat any 
person who has a riglit to dispose of Jiis or lier 
own pro])ert7 can dispose of himself or iiersclf, 
and lie who cannot do tlie one eaiiiiot do the 
other. Tiio guardian has no right to interfere 
iigaintst a woujan who is of full age and sound 
mind, unless she has married a man who is not a 
match for her, or unless she has married for less 
tliau the i)roper dower. If tlie huabaiid is not 
a match, or if lie dues not ])ay the balance of Ibe 
proper dowei*, tiie Kadiii should separate tliem, 
provided she lias not given birth to a child by 
tlie husband. 

How is a marriage contract concluded ? 

A. It is concluded by proposal from one 
party, and acceptance from the other ; both 
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sliould be made at the same time and place, for 
if one of them proposes and the other gets np 
and does some other business, the proposal be- 
comes void. Tlie contract should be performed 
in the presence of two Miissnlman witnesses, 
who sliould bo free men of full age and sound 
mind, and who should hear tlie statement of tlie 
two contracting parties, and understand tiiat it 
is a contract of marriage, even if they (the two 
witnesses) are of bad moral character, or if they 
arc sons of the contracting parties ; and the con- 
tract will be valid if made in the presence of one 
man and two free women, for civil rights are 
; determined by the evidence of one man and two 
I women. It is essential that both parties should 
j liear the words of each otlier, so that their con- 
1 sent may be ascertained. It matters not whether 
they (the witnesses) were upright or not, for 
publicity is obtained by the evidence of two 
witnesses, though they may be of had moi-al 
character. (Rudd-ul-Mulitar). 

Q, Can a contract of marriage he concluded 
merely by an act of giving or by a writing ? 

A, It cannot be effected by giving or taking, 
such as receiving the do^ver, nor by a writing made 
by a person who is present ; for instance, wlicn a 
man writes to a woman I Iiave married you,” and 
she writes “ I have accepted,” no contract is con- 
cluded, but it may be effected by a writing from 
an absent person, and the form of doing it is that 
he should write to her, l>etrothing her, and when 
the letter reaches her, she should call the wit- 
nesses and read it over to them, and she should 
say ‘‘ I have married myself to him ; ” but if she 
says in their presence notljing more than “ I have 
married myself to liiin,” it is not valid, because 
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to hear both sides is an essential condition of the 
contract of marriage. (Rudd-ul-Mnhtar). 

Q. Can a contract of marriage be proved by 
an admission i 

A» If the admission is made in the presence 
of M'itnesses it is valid, and the admission shall 
be taken for an execution of the contract ; but 
when the guardian of a minor, or the agent of a 
man or woman admits the marriage it shall have 
no cifect, because it is an admission against otljer 
persons, unless evidence is given of the marriage, 
and tlie Kadhi ap])oints an opposing friend on 
behalf of the minor; so that he may deny, and 
evidence he established, or until the minor be- 
comes of age aTid admits it (Uudd-nhMuhtai’). 

Q. Do the rules of Asli-ShfJa’ee differ in 
these matters if 

A. According to him a'contract of marriage 
by a nr'nor, or one who is indiscreet and dis- 
rjnaliiied by law from contracting, or a non 
oompos raeni'm^ is null and void abiniih) nuless 
tlie guardian lias concluded it, and enually so is 
the marriage of a slave. AVitli the llanaiee the 
marriageof sncli persons is valid, but its validity 
is subject to the sanction of their guardian. 

(2) Tlie essential qualifications of the two 
witnesses are profession of the Mussulman faith, 
full age, sound mind, and freedom, and they 
should be males, and of apparently good moral 
character. 

(3) If the husband and wife are of full age 
and sound mind, their marriage can only be valid 
with their own free consent ; but the father, or, 
in his default, grandfather, may give in marriage 
a virgin daughter without her consent on certain 
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conditions wliicli will be detailed in the Chapter 
on Guardianship. 

Or) No marriage contract is valid without the 
attendance of a guardian who, on behalf of the 
woman, should enter into the contract. 1 f the 
woman personally performs the contract of her 
marriage it is null and void. 

(5) When a woman asks that she sliould be 
married to a certain man who is a match fur her 
for less than her proper dower, it is oi>ligatory 
on her guardian to comnl3»^ with her recpiest. 

(6) An admission hy a woman who has at- 
tained to puberty, and is of sound mind, that 
she is married to a certain man who acknow- 
ledges her claim is admissable, even if her 
guardian give her the lie ; because to marry is 
the right of husband and wdfe, and it is proved 
by their own admission. An admission (of the 

! contract of majTiagc) by a compulsory guardian, 
such as the father or grandfather, or the master 
of a slave against hia ward, is receivable, as lie 
(tlic father, or grandfather, or master) is capable 
of entering into the contract. (Begairimee and 
Tohfat ibiu-IIajar). 

Q. Can paternity be proved by notoriety, 
i.e.. liearsay evidence ? Zaid and Hind (a woman) | 
had lived in the same house like husband and 
wife for many years, and so they had been 
known to the people. She gave birth to a son 
by him, then she died, and afterwards tlie man 
also died. The collector of the town came and 
attached the property of the deceased, and denied 
the parentage of the son. The boy asserted that 
he was the son of the deceased, and the neigh- 
bours bore evidence to it as a matter of no- 
toriety ; but no one knows who performed the 
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ceremonies of marriage, and who were the wit- 
nesses. 

A. What you have mentioned is suflicient to 
establish the marriage, and they should inherit 
each other, their offspring slioiild be ascribed to 
the husband. The question as to whom per- 
formed the ceremonies of the contract of marriage 
between them is immaterial. This is one of 
the twenty-six questions which are establitlied 
by notoriety, or hearsay evidence. (Al-Jfawakib 
Ad-durriyah lilabiareo). 

Q. Is it lawful for a man to see his fiauc,oe 
before the contract is entered into? 

ud. It is recommended that a man, intending 
to marry a woman, should see her, as the Projdiet 
(peace and Idessings be upon bim) said to Al- 
Moghirali bin Sho’abah, who had asked for a 
certain woman in marriage, ‘‘ Look at her, for it 
will be conducive to the durability of friendship 
and liarrnony between The time for see- 

ing her should precede the betrothing, if he is 
not. pleased with her, he should kcc]) silence, and 
should }iot say “ 1 don’t want her, or slie is so 
and so,” lest she feel annoyed at the eanie. The 
woman is recommended to have a look at the 
man, if she wants to marry him ; because any- 
thing that would please her with him will please 
him with her ('/.<?., both will be pleased with good 
features) and each of them can renew his or her 
glances whenever he or she wants, in order to 
discern the features of his or her object, so that 
he or she may not repent after inaiTiage. (Le- 
gairimee). 
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CHAPTER yi. 


Ok Pukekty, Virginity, Womanhood, and 
Illegal MAKRiAiiKS. 

Q. What is tlie age of puberty 'i 

A. The pul)erty of a boj is cstablisJicd by 
the discharge of semen, or by nocturnal dis- 
charges of semen (amorous dreams), or by his 
generating power ; ])ecause tliese are tlic symptoms 
of puberty according to all doctrines. It none 
of such symptoms exist, tlien wlien he coi]i])letes 
liis eiglit'eenth year, according to Abu Haiiifaln 
The puberty of a girl is atiaimal on licr liaving 
the menstrual courses, or discharges of lux'tiinial 
semen, or becoming pregnant. This is also ac- 
cording to all doctrines, otherwise she attains to 
]>iiberty when she completes her seventeenth 
year. It is, how’cvcr, given us as an aiuhoritativo 
decision tliat tiftceii years is tlie age of ])ubcrty 
in the male and feimilc according to the oj)inions 
of Abu Yusoir and MaliomCil (('oin])Hniona of 
Ahii llanifah); the reason for it is tlie short hu- 
man life in our times. This is conformaljlc to 
tlie otlier three Imams also ; hecaiue, generally, 
tliis is the ordinary age of puberty. The mini- 
mum age of pul^erty is, in the ease of a boy, 
twelve years, and, in the case of a girl, nine 
years; when they (the male and female) become 
Morabiks, v.^., attain to this age, and say ‘‘Wo 
liave become of age,’’ they slioukl be believed, 
unless a])pearaiiccs show their falsehood, because 
it is a matter w'hicli can only he ascertained from 
I their sides (//., it lies only wdthin their know- 
! ledge) so their statement sijould he accc])tcd in 
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tlie same way that a woman’s statement is ad- 
mitted in matters with which others cannot 
become acquainted, such as the menstrual courses, 
(Al’ainee-ala-Al-Xanz). 

Q, Vv'hat is meant by a virgin ? 

A. A virgin is a woman who has liad no 
carnal knowledge of man, and she whose vir- 
ginity has been destroyed by a jump, or the 
severity of the courses, or ulceration, or old age, 
is a virgin, and subject to the same rules as a 
virgin ; and eqnally so is she win) lias lost, lior : 
virginity by a clainlestine fornication, unless her ; 
impro])er act is re])8ated and becomes notorious, >; 
in which case she is a tliayyib (like a woman wdio ; 
was married and bedded). According to Ash- | 
I Sliafa'ee, Ath-tliayyib is a woman whose virginity | 
I has been (losrroye<l by sexual intercourse, even if ji 
I it were iii'.lawrnl ; but she wlio is born without |l 
j virginity, or wliose virginity lias ceased in any [[ 
manner otlier than what is incntiorKvj, is a vir- j; 
gin; because siie has not practised (iritercourso j! 
WMth) men, and still retains her ignorance a»id j 
modesty. i ; 

Q, Is Nikah-nl-Mota'a legal, and wliat is jj 
Mota’a ? 

^i. Xikali-ul-Mota’a (a temporary marriage) |i 
is null and void according to all doctrines, its i: 
descri[)tion is tins: — A man marries a woman for ■■■. 
a certain ])eriod for such and such dinars, and lie {i 
says “ J marry you for a month or a year, or the j. 
like, for such and snch a dower.” What had liccn 
related about its lawfulness is abolished by the j; 
concurrence of the learned in ancient and modern i | 
times, contrary to a sect of tlio Shealis, who as- [j 
cribe its authority to Ibn Abbas, whereas its jj 
abolition has been proved on his authority. . (Al- 
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JVlizan and Riidd-nl-Mnhtar). It lias been called 
Hota’a because its object is merely to liave en- 
joyment, tliat is, voluptuousness and sexual 
]>lea8nre, but not to have children, and other 
objects of marriage, such as inheriting each otlier. 

Q, What is Nikah-ush-Shighar, and is it 
I valid? 

A, It is a contract by wliicli a man gives in 
marriage, for instance, his daughter or sister, on 
condition that the husband gives in marriage to 
him his daugliter or sister ; so cacli contract be- 
comes tliG consideration for the otlier. According 
to Ash-Shafa’ee it is null and void, but with tlie 
llanafee the contract is valid, and each of them 
is entitled to a proper dower, that is to say, the 
condition is void. 

Wliat is the MuhalliL andn’s liis marriage 
valkW • ' 

^1. Tlie jVInhallil is he who marries a woman 
on the understanding of making licr lawful to 
one wlio lias divorced lier Ihroe times, on con- 
dition that Avheii tlie marriage is consummated 
hy liim she becomes divorced (so tliat slic may 
legally be re-united to lier former husband). 
According to tlie llanafee Ibc marriage is valid 
and the condition is void, hut with the Sliafa’ee 
tlie jnarriage is invalid. 

Q. Is a contract of marriage valid wlicn tlie 
woman stipulates with the husband that lie should 
not marry any other woman in addition to her ? 

A/ Marriage does not become void by an il- 
legal condition. When a man marries a woman, 
on condition that he would not marry another 
at the same time witl) her, or if he marry her on 
condition that she should have no dower, the 
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contract is valid and tlie condition is void, be- 
cause it makes unlawful what is lawful. If he 
stipulates that he would remove lierwith him to 
another country, Ash-Shafa’ee holds tliat when 
the husband pa,ys her in full the dower, he may 
take her with liim wliercver lie pleases. Abu 
Hanifah says that he slioiild not remove lier from 
her country to another, because a stranger be- 
comes annoyed and injured owing to tlie cor- 
ruption of times, for the bnsband may not be a 
trustworthy custodian of lier, and lie may wish 
to take lier away from lier people with a view to 
annoy lier or to misajipropriate lier property. It 
is, however, said that lie may remove her to 
villages near the city, for that is not a journey. 
( Ru d d-u 1-Mn h tar an d Rn b i n n t-n 1 • U m mab-ii-i k Ii- 
tilali-l-aaeminalO. 


CHAPTER VJI. 


On tuk Pkoiiiuitki) OncrREKS and Imi*ki)iments 
TO Marriage. 

Q. WLat are the causes of the prohibited 
degrees ? 

A. Its causes are seven. The first is consan- 
guinity ; thus a man is forbidden to marry In's 
roots and brandies, and the branches of bis 
parents, that is to say, liis mother and grand- 
mothers, and the mothers of Id's fathers, or an- 
cestors liow higli Soever, and liis daughters, and 
children’s daughters, and liis sisters and nieces, 
and the daughters of his nephews and nieces how 
low soever, and it is forbidden to marry the 
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brandies of li is grandfathers and graiidniutliers in 
one degree (generation); tlierefore paternal and 
maternal aunts arc forbidden, but the daughters 
of paternal and maternal uncdes and aunts are 
lawful. 

The second is atliiiity. A man is forbidden to 
marry tlie daugliter of Jiis wife, whose marriage 
was consummated, and iier inotlier and grand- 
niothers absolutely by reason of a contract of 
marriage being entered into, even if tlie wife was 
not bedded, because it is held that carnal inter- 
course with mothers rendei-s the daughters un- 
lawful, and a contract of marriage with dang] iters 
renders the mothers unlawful. The wife of his 
ancestor (»r offspring, how far he may be, is 
forbidden, whether he had carnal access lo her or 
not, but a daugliter which his father’s or son's 
wife had (by another husband) is lawful. 

Abu llanifali bolds contrary to Asli-Shafa’ee 
that to commit adultery or fornication with a 
woman, or to touch her lustfully, or to see lust- 
fully her naked ])art (between the knee and 
navel), has the same effect as the aflinity ]>rohibi- 
tioii ; so she becomes unlawful to the father and 
grandfathers of the fornicator and to his children 
how low soever, her mother and grandmothers 
liow higli soever, and her daiigliters how low 
soever, arc forbidden to the fornicator, because 
he, the i^rophet (peace and blessings be u])on 
him) hath said : He who touches a woman 

lustfully is forbidden to have her mother or 
daughter.” (A1 Kanz). 

Is it lawful to marry an adultress or a 
])rostitute i 

A, If a man marry a woman whom he saw 
commit fornication, he may cohabit with her 
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without waitinw until she has had her courses ; 
but with Abu flanifah it is unlawfal to cohabit 
with her until she has had one course. If she is 
pre<mant by another man, it is unlawful to co- 
habTt with her until she is delivered of the child, 
lest his water irrigates the crop of another. If, 
however, the embiyo is of proved parentage, it 
is unlawful to marry her; but according to Ash- 
Shafa’co it is lawful both to marry and cohabit 
with her. 

The third cause is fosterage, when it occurs 
within two years from the date of birth, whether 
it was nnicli or little, even if it were one snclc. 
Ash-Shafa’cc says: “Fosterage is only estab- 
lished hv live sucks.” Whatsoever is prohibited 
by reason of consanguinity is ]nohibited by 
reason of fosterage, e.\ccpting tiio mother of a 
foster-brother or foster-sister, and a foster-son s 
or daughter's sister, or a foster-brother’s sister, 
whom ft is lawful to marry. 

Tlie husband of a foster-woman, who caused 
the production of her milk, shall become a father 
of the sucking child, the son of the husband of 
the foster-woman shall become its brother, and 
his daughter shall become its sister, and his father 
its grandfather, and his mother its grandmother, 
and his brother its uncle, and his sister its aunt. 
It is not lawful for two who have sucked one 
breast to marry each other, nor can a sucking 
female child (when full grown) marry the child, 
or child’s child, of its foster-mother, because he 
is a foster-brother’s son. 

The fourth cause is marrying, at the same 
time women who are within the prohibited de- 
grees ; thus it is not lawful to marry two sisters 
at the same time, or to marry a woman and her 
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paternal aunt, or her father’s aunt, or a woman 
and her brother’s or sister’s dau "liter, or to marry 
two womeu, supposing one of them were a male, 
he could not have married the other> 

The fifth cause is possession or ownership ; it 
is forbidden to marry one’s slave, because to be 
held in possession is opposed to being a possessor ; 
for marriage has been instituted but to bear 
fruits which are held in possession jointly by the 
married partners, some of which are possessed 
solely by the woman, as the right to mainte- 
nance, lodging, impartial treatment (by the hus- 
band of more than one wife ;) some are possessed 
solely by the husband, such as the duty of 
allowing sexual intercourse, and of remaining in 
his house, and of preserving her modesty from 
others, and some of such fruits are held iji 
possession jointly by them both as social and i 
sexual intercourse. J3ut it would be well if he 
marry her {i.e., his slave woman), desiring to 
abstain from cohabiting with her unlawfully on 
the supposition that she is a free woman, or a 
slave who has been emancipated by another per- 
son.*^' 

Sixth, Polytheism : it is forbidden to marry a 
woman who has no scriptures, such as an idola- 
tress, or a magi, or the w’orshipper of a star ; but 

*It is lawful for a man to cohabit with his she slave, 
and his cliildreii by her are legitimate, provided ])e does 
not deny the parentage of the tirstborn child ; but the I 
slave woman has not the same right as free wives in re- | 
gard to separate maintenance and lodging, etc., etc., 
nor does she get a dower, nor inherit anything of her 
master’^ estate unless it is bequeailted to her, though 
she becomes emancipated on the death of her master to 
whom she has borne a child or children, and, as such, 
children are legitimate, they inherit their father in the 
same way as if they were borne by a free wife. I 
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it is lawful to marry a woman who has a scrip- 
ture, i e,, a Jewess or a Christian female who 
believes in a prophet and in a bible. The Jewess 
or Christian woman stands on the same footing 
as a Mahomedan woman as to maintenance, im- 
partial treatment, and divorce ; and she should 
be compelled to wash (clean lierself) from the 
menses, childbirth, and sexual pollution, and to 
desist from eating pork and drinking wine. A 
female apostate from Islam is not lawful. If one 
of a married couple becomes an apostate, separa- 
tion becomes inevitable. 

Seven til, adding a slave wife to a free woman. 
According to Abu Uanifah it is not lawful for 
one to marry a slave woman when ho has already 
a free wife ; but it is legal to add a free woman 
to a slave wife. Ash-Shafa’ce Jjolds that it is 
unlawful for a free man to marry a slave woman, 
except on two conditions : (1) that he has not a 
free woman fit for enjoyment ; (2) that he is un- 
able to pay the dower of a free woman, and is 
afraid of being tempted to commit fornication. 
And it is not lawful for a Mussulman to marry 
a slave unless she is a Alussulirian ; but Abu 
Ilanifah says that it is lawful to do so in the ab- 
sence of tiio two conditions. 

Q. Are there other impediments to marriage ? 

A. Yes. First, when the woman is already 
married to another man, or is undergoing the 
prescribed term of id dot (before which slie could 
not remarry), wlietlier it ^vas in consequence of 
the dgatli (of lier husband), or of divorce, or of 
a nullified marriage, or whether she was (a slave 
woman) waiting until she passes the menses in 
consequence of cohabitation with her master. 
Second, when this man (who wants to marry) has 
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divorced her tliree times irreversibly), she 
becomes prohibited to him until she is married 
by a valid contract, and bedded by another man. 
Third, when this man liad imprecated her (and 
disowned her child), for she becomes prohibited 
to him forever after imprecation. Fourth, when 
the woman is actually performing the ceremonies 
of Hiram on pilgrimage, and of ( )mrah, or when 
the Jiusband is doing so, the marriage contract 
cannot he concluded until the ceremonies are 
over. Fifth, when the girl is an orphan her 
father is dead), or when she had already been 
married and divorced, and she is still a minor, 
her marriage will not be valid until after she at- 
tains to puberty; but according to Aim ILinifali 
the marriage of a minor thnyyib is valid if given 
in marriage by her father or grandfather ; and 
the marriage of a girl, whose father is dead, is 
valid ; but she has the option of obtaining a dis- 
solution of it on attaining to puberty when she 
is given in marriage by any guardian other than 
lier father or grandfather. Sixth, when the man 
has four wives, wlicther they are actually in the 
bond of marriage, or are undergoing the pre- 
scribed term of iddet from a reversible divorce, 
he is forbidden to have a fifth one. (Ala’ince ala 
Kanz, and Rndd-ul-Muhtar, and Begairi^nce). 


CHAPTER VIIL 


On GuARDiANsiric. 

Q. What is meant by guardianship for mar- 
riage, and liow is it cstablisJicd according to Abu 
Ilanifah I 
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A. Guardianship is defined in law as the 
exercise of power by words over another, and it 
is establislied by four causes: (1) relationship, 
which includes residuaries, t.e,, blood relations, 
as well as distant (uterine) kindred. (2) Owner- 
sliip, such as the possession by a man of liis slave, 
whether male or female. (3) Wala, ?.<?., the right 
of a slave emancipator, or of a successor by con- 
tract, and (4) Imamship or Mahomedan sove- 
reignty, which includes a Kadhi authorised to 
give in marriage, because he is the re])resentative 
of the Imam. Guardianship is here of two scu-ts 
(1) a commendatoiy guardianship, which is re- 
commended to a competent woman, that is, one 
who has attained to puberty and is of sound 
mind 'whether she is a virgin or woman, and (2) 
a compulsory guardianship in the case of a mi- 
uor, even if she is a thayyib (woman), or an idiot, 
or slave. i 

Q, Who is the guardian according to the i 
doctrine ol Abu Haiiifali ? i 

^1, The guardian for marriage i)ur|)oses is tlie j 
residuary iu his own right, in whose line of rela- 
tion to the deceased no female enters, according 
to the order of inheritance and exclusion (v^(/c 
Chap. V. oil the Law of Inheritance), so the son j 
of a mad woman takes ])recedencc of the father, | 
as he (the former) excludes him ])artially. Jf i 
there are no such residuaries, male blood re- j 
latious, the guardianship devolves on tlie motJier, ! 
then the fathers mother, then the dauglitcr, tlicn j 
the son’s daughter, then the daughter’s daughter, ; 
then the daughter of the son’s son, tlieii the 
daughter of the daughter’s daughter, then the 
false grandfather, then the sister of the whole 
blood, then the sister by the same father, then 
the mother’s children (by a different fatlier), 
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i order, tbo nearer excluding tlie nioi'C distant, to 
; give in niarriiige a minor, wlictlicr male or fc- 
' male, or whether the latter is a virgin or thayyib 
! (a woman,) provided the husband is a match for 
: the woman, and it was for a dower payable to 
i one like her. If the husband is not a mate!), or 
I if it were for a grossly low dower, it is lawful 
I for the male or female child to cxeic'se the riglit 
I of option, and dissolve the marriage on attaining 
to puberty, even if it were after consummation 
I of the marriage, or on becoming acfjuainted with 
i the marriage, provided a decree is obtained. The 
I option of a virgin, who has become of ago, is 
I rescinded by lier silence if slic were acfjuainted 
! with the origin of the marriage ; but if she does 
i not know of it, it dcKjs not become void, for t!io 
; is not able to exercise her right of Oj^tioii until 
she comes lo know of it. If he had carnal access 
to her before the age of })iibci ty, and then eho 
! attained to it, her oi)tJon is not rescinded so long 
I as she does m-t say I consent,” or she does 
' anything which would imply eoneont ; and the 
j minor has the oj){.ion of obtaining a dijrsoluiioii, 

I even if it were tiic mother or t!ie Ivadhi who 
; entered into the contract of mairiagv, by reason 
; of the \veak judgment of l!ie motlier, and the 
; want of conijjaasioii (interest) in the Jvadhi, If 
! either of tlicin the married couple) die be- 
fore the marriage is dissolved the other shail 
inherit him or her, whether it was before or 
after the ago of puberty, and tlie whole dower 
shall become due, oven if he dies before the 
consummation of niarriage. Jf, Jiowever, the 
husband is absent, the Kadiii shall not ^eparato 
them until he puts in an appearance. 

Q. Is tlic marriage binding if the contract 
was entered into by the fatlier or grandfather, ‘ 
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and has the minor, wliether male or female, the 
right of option ? 

A. The marriage is binding, and neither of 
them lias an option on arriving at puberty, 
even were it for a grossly bad consideration by 
reducing her dower or increasing liis dower, i J., 
the one payable by him, or if the husband were 
not a proper match, provided it was the father 
or grandfather who entered into the contract, 
unless indeed he is known to make a bad choice. ; 
Tf he is so known, the contract is invalid ac> i 
cording to all doctrines, and equally so if, while 
lie was drunk, he gave her in marriage to a 
scoundrel, or a wicked man, or a mendicant, or one 
wlio pursues a mean oecupation, beennse this 
shows his bad clxoicc, and tliorcfore liis supposed 
paternal compassion will not overcome it (id., his 
l)ad clioicch If the father, who is drunk, or 
known for his had choice marry her to one who is 
amatch for lier, and for a proper dower, it is valid 
merely by reason of the absence of injury, because 
on account of his parental affection lie is not like- 
ly to give liis daughter in marriage to one wdio is 
not a match for her, or for a grossly small dower, 
unless it were in her interest for an advantage 
wliich would outweigh tlic injury, such as the 
prospect of a happy union, and the absence of 
annoyance, wdiilo this (affection) is wanting in a 
drunken man, or one who makes a had choice, 
when lie does the contrary ; because his want of 
judgment and his bad choice become manifest in 
the same. (A1 A’inee on A1 Kanz and Rudd-ul- 
Mulltar ’ala Addnr). 

Q. Has the guardian a right to object to the 
marriage of a woman who has become of age 
and is of sound mind, if the husband is not a 
match, and is the marriage valid when the guard- 
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ian consents to have one who is not a match ? 

A, Yes, the guardian, who must be a residu- 
ary in his own right, can interfere when sho^ 
marries ono who is not a match for her, and the 
Kadhi should dissolve it, provided the guardian 
does not keep silence until she gives birth to a 
child by the husband ; lest the child becomes lost 
by the separation of its parents, for their -remain- 
ing in union to bring him up is more conducive 
to his preservation. But if the guardian consents 
to the inerpiality, the marriage is valid. The 
consent of one of the guardians, whether before 
or after the contract, is regarded as the consent 
of all; for it (the right) is contirnied to each as a 
whole if they stand in the same degree of proxi- i 
mity, otherwise the nearest of them has tho right 
to dissolve it. If she has no guardian, tho con- 
tract is valid absolutely. The receipt by tho 
guardian of the dower and tho like, which imply 
acquiescence, is consent. (Kudd-ul-Jkfuhtar). 

To whom does tho right of guax’dianship 
in marriage belong according to Ash-Shafa'ee? 

A. According to him the best entitled of 

S iardians to enter into a contract of marrige is 
e fathei’, then his father how' high soever, then 
all the residuaries accoi’diug to their order of 
precedence in inheritance ; first the brother of 
the whole blood, then tho bi’other by tlic same 
father, then the son of the full brother, then the 
son of the brother by the same fathei*, howsoever 
low they may be, then tho paternal uncle by tho 
same father and mother, then tho paternal uncle 
by the same fathex*, then tlxe son of the paternal 
uncle, then the emancipatoi*, then his residuaries 
such as his sou and brother. If none of tho 
above mentioned guardians are found, then the 
Sultan shah enter into the contract of marriage 1 
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ns a general guardian. A possessed slave has 
liis master for liis guardian, and a slave woman 
shall similarly be given in marriage by her 
master. An executor lias no right of guardian- 
ship BO long as tliorc exists a (natural) guardian ; 
because a disgraceful connection resulting from 
the marriage of a woman with one who is not a 
match for her docs not affect him. As regards 
the son, lie cannot give in marriage hie mother 
or grandmother, because there is no connection 
between liiin and licrin consanguinity, for there 
is no man whom they both derive their descent 
from, as he is related to his father and she to 
hers. (Begairimee and Tohfut ibn Jlajar). 

Q,^ Can a distant guardian enter into the 
contract of marriage on behalf of a woman when 
the nearest one is absent ? 

yl. Wlien tbo nearest guardian is absent or 
on a journey of two da^V distance, and ho has 
appointed no agent to give her in marriage dur- 
ing his absence^ or if he is undergoing the iliram 
ceremonies of pilgrimage, or if he lias restrained 
her (i.c., prevented a girl), who has become of 
age and is of sound mind, from marrying one 
who is a match for lier, even if it were for less 
than a proper dower, the ruler or Sultan should 
give Jicr in marriage. The case is different when 
she calls her guardian to have one who is not a 
matdti for licr, because he lias aright to insist on 
tlie equality. And it is necessary to prove the 
restraint to the ruler, so that he might enter into 
tlie contract of marriage on lier behalf, and that 
she ‘should specify the proposed linsband. If 
the woman specify a husband who is a match 
for lier, tlie fatlier, or, on liis failure, the grand- 
father, may specify anotlicr one, for lie has a 
better judgment than slio ; but be cannot mairy 
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the thayyib to anyone other than he wlioin she 
specified. ( Begairiinee). 

Q, What are the impediments to guardian- 
ship in marriage according to Ash-Sliata’eo? 

A. Tlie impediments to guardianship are 
seven : (1) slavery, (2) childhood, (3) unsound 
mind, (4) legal disqualification or indiscretion ; 
for instance, when one has attained to puberty, 
hut not to the age of discretion, or if after 
having reached the years of discretion ho be- 
comes extravagant, and then lie was hy Jaw 
declared incompetent, for hy his defect he cannot 
manage his own affairs, and so lie cannot manage 
the affairs of another; (5) bad moral character, : 
because it is a defect which discredits the ovi- I 
deuce (of a witness), and therefore it disqualifies 
for guardianship, and in such case the distant 
guai^ian can enter into tlm contract of marriage ; 
but the great Imam’s had moral character does 
not put an end to his guardianship according to 
the approved doctrine, as ho shall not be de- 
posed by reason of liis immoral character, and 
therefore he can give in marriage liis own daugh- 
ters, and those of others, as a general guardian ; 
(6) deranged judgment, through decrepitude or 
otherwise, such as idiocy and many infirmities 
by reason of liis inability to make enquiries 
about the conditions of husbands, and to know 
which of them is a proper match; (7) difference of 
religion, so a Kaffir cannot become the guardian 
of a Mussulman woman, nor a Mussulmau of a 
Kaffir woman. (Begairiinee). 

When the power of a Sultan of Islam is 
missing (not existing) in a country or region, who 
is to occupy his place as regards guardianship ? 
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A, The people in poArer, those wiio are the 
leading men there should appoint a Kadhi, whoso 
orders will be executed as a matter of necessity. 
(Tohfat-ibii-llajar). 

Q, Is it lawful, according to Asli-Shafa’ee, 
for the guardian to give in marriage a Avonian 
without her consent ? 

A. It is l:iv/ful for the father, and, in his 
absence, for tlie grandfather to give in marriage 
a virgin, whether slie is a minor or has attained 
to puberty, Avithoiit her consent; but it is re- 
cornuieu Jeel that her permission should be asked 
for, that is, he should send to her some trust- 
worthy women to see Avhat is in her soul (/.(?., to 
sound her), and the mother is more fitted for 
this; but it is not lawful to give a tliayyib in 
marriage witiiout her consenting and appointing 
j her guardian as lier agent. If, however, she is 
under age, her marriage cannot bo effected until 
she attains to puberty and gives permission. As 
for anyone who stands on the margin of consan- 
guinity (i.e., collaterals), such as a brother or a 
paternal uncle, he cannot give in marriage a 
child under any circuiiistances, nor can he give 
in marriage a full-grown girl unless she consents 
and appoints him as agent, owing to the tradition 
of Addarkotnee : — Don^t give in marriage* or- 
phans until you obtain their sanction. 

Q, What are the conditions under Avhicli the 
father or grandfather can compel a virgin to 
marry ? 

A\ The marriage of a virgin daughter Avill 
bo valid without her permission on live con- 
ditions; — (1^ there should not bo between her 
and her fatner or grandfather who gives her in 
marriage any such manifest enmity as not to be 
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hidden from the people of her locality ; (2) the 
husband should be a match for her ; (6) the hus- 
band should be able to pay the dower ; (i) there 
should be no outward or inward enmity between 
her and the husband ; (5) he should not give her 
in marriage for less than the proper dower in 
tlie currency of the country. If any one of the 
said conditions is wanting, the contract becomes 
null and void. 


CHAPTER IX. 


On Equality. 

What is the meaning of being a match ? 

A. It means equality, and here it is intended 
to be a peculiar equality, or that the woman 
should be inferior to the man in the qualities 
hereinafter mentioned. Equality is essential on 
the part of the man, not on the part of the wo- 
man ; because a noble man does not disdain to 
marry a slave woman, while a noble woman dis- 
dains to be united to a low-born man. According 
to Ash-Shafa’ee equality means to be equal to, or 
to be a match for, and in conventional language 
it is a matter the absence or lack of whim en- 
tails disgrace (on the male blood relations of a 
womab). Its criterion is that the man should be 
equal to the woman in accomplishment or mean- 
ness, besides the defects of marriage. (See next 
Chapter). 

Q. Is equality essential in marriage ? 

A. It is essential in order to make the^ mar- 
ria|m binding. This is contrary to the doctrine of 
Malik, for, according to him, equality is merely 
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profeision of the Islamic faith, owing to the 
saying of the Prophet (peace be upon him): 
People are equals like the teeth of a comb ; no 
superiority has an Arab over a non- Arab other- 
wise than by piety. And God Almighty hath 
said : Verily the most honoured of you in the 
sight of God is he who is the most pious of you. 
We (the Hanifites) say this is meant to apply to 
the rules about the next world, and we are 
talking about this world. (Al’ainee’s Com- 
mentary on At Kauz). 

Q. Is equality a right claimed by the guar- 
dian or woman ? 

A. It is a right which belongs to the guar- 
dian, who must be a residuary in his own right, 
because he will be aggrieved by its absence ; and 
people are chaffed at for the non-equality (i.^., 
when a woman of a good family marry a bad 
man, her blood relations feel aggrieved and de- 
graded by it). If she marry one who is not a 
match for her without the permission of her 
guardian, the guardian who is a residuary, but 
no one else, can, if he please, separate them be- 
fore the birth of an issue. If she gives birth, he 
has no right, because his silence implies consent. 

If she marry a man, not knowing his con- 
dition, and, behold, he is a slave, me has no 
option; but the guardians have, and if the 
guardians give her in marriage with her own 
consent, ana they did not know that the husband 
was not a match, and afterwards they discovered 
it, no one has the option (of dissolving the mar- 
riage) unless the^ stipulated for the equality, or 
the husband had informed them of it at the time 
of the contract, and they caused her to be 
married upon the same, after which it appeared 
that he was not a match, they should then have 
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the right of option. Equality (of the husband) 
is also a right belonging to the woman; the 
reason for it is that when the guardian give in 
marriage a girl under age to one who is not a 
match, it is not valid unless he were a father or 
grandfather. If a woman marry a man on the 
understanding that he is a Sunnee, or a free 
man, or that he is able to pay the dower and 
maintenance, but the contrary appears after- 
wards, or that he is the son of so-and-so, and, 
behold, he is a foundling or bastard, she has the 
right-of option. JSiut if the woman does so, and 
he married her, and afterward the reverse of 
what she professed to be has come to light, the 
husband has not the option, whether it appeared 
that she is a free or a slave woman, because 
equality is not. required on the part of the wo- 
man. (Rudd-ul-Muhtar ala Addur). 

Q. In what respect is equality considered 
essential 'i 

A. It is required in descent, religion, trade, 
freedom, morality, and property. (1) In descent 
or pei’gree, members of the tribe of Xoreish are 
equal to each other, and the remaining Arabs are 
equal to each other. A non- Arab is not a match 
for an Arab woman, nor is a non-Koreishite a 
match for a Eoreishite woman. (2) Morality, 
i.e.. piety and virtuousness ; a man who has a 
baa moral character is not a match for a virtuous 


or chaste woman, (3) Freedom, and profession 
of the Islamic faith. A convert to Islamism, or 
an emancipated man is not a match for one 
whose father was a Mussulman or a free man, 
or for one who is emancipated, but whose 
mother was of a free origin, and one whose 
fatW is a Mussulman is not a match for a wo- 
man whose parents were both Massulmans, and 
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free. (4) One who pursneB a low occupation is 
not a match for one who is higher than he : thus 
a sweeper or a cupping-man^ or the keeper of a 
bath is not a match for the daughter of a tailor^ 
nor is a tailor a match for the daughter of a 
merchant or a cloth seller^ nor is either of them 
a match for the daughter of a learned man, or 
of a Kadhi. As regards property or wealth, it is < 
not considered essential by Ash-Shafa’ee ,* butac- i 
cording to Abu Hanifah the husband ought to 
be able to pay the prompt dower and mainte- 
nance for a month it he had no trade, otherwise 
he should be able to earn daily what is sufficient 
for her. A child shall be (considered) a match 
by the riches of his father or mother, or grand- 
father with reference to the prompt dower, and 
not to maintenance, because, by usage, the father 
undertakes to pay on behalf of his sons the 
dower, but not maintenance. (Dakhirah). But if 
it was customary to undertake maintenance also 
on behalf of a minor son, as it is the case in our 
time, he should be taken for a match ; because 
the object is to have maintenance from the hus- 
band, whether it is from his property or earnings, 
or otherwise. Equality is deemed essential at 
the beginning of the contract, so its cessation 
afterwards is immaterial. If he were a match 
for her at the time, and afterwards became a 
libertine, the marriage shall not be dissolved. 
(RudS-ul-Muhtar). According to Ash-Shafa’ee, 
in order to be a match it is mso essential that 
there should be freedom from bodily defects, 
such as madness, white, or corrosive leprosy. 
(Be^irimee). 

Q. The daughter of a Shafa’ee man, eleven 
years old, gave herself in marrii^e, independent- 
ly of a guardian, in a country in which there is 
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no Muslim Sultan, and no (Muslim) judicial 
judge gave lier in marriage. Afterwards she 
gave birth to two children by the husband. The 
husband died, and his brothers alleged that the 
contract of marriage was a mere nullity, and the 
children were illegetimate. The woman asserted 
that she had already passed the menses and 
reached puberty before the time of contract, and 
that she had followed the doctrines of Abu 
Hanifah in giving herself in marriage without a 
guardian. 

A. The woman should be believed when she 
states that she has reached puberty by passing 
the menses, after having reached the age of nine 
years, or thereabouts. If she had followed the 
doctrine of Abu Hanifah in marrying inde- 
pendently of a guardian, and the conditions 
imposed by his doctrines are fulfilled, it is legal, 
and her marriage will be valid and lawful, bpr 
which they will inherit each other, and tlieir 
children are legetimate. (Fatwas of the learned 
Al-Hobaishee). ! 


OHAPTEK X. 


On the Personal Defects Establishinc the 
Eight of Option to Dissolve the Marriage. 

Q. What are the personal defects which estab- 
lish the right of option ? 

A. According to Ash-Shafa’ee, the righf ot 
option is established in favour of either of the 
married couple when madness or confirmed 
white or corrosive leprosy befalls the other, 
even if it has occurred after the contract, pro- 
vided the healthy party was not aware of the/ 
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defect at Hie time of the contract. If tlie hus- 
band and wife are both suffering alike from the 
defect, each has Hie right of option, because a 
person abhors in another what he does not abhor 
in himself. The guardian of the wife has the 
right of option for any one of the said three de- 
fects if it co-exists with the contract, though she 
may be contented with it, because the guardian 
is jeered at for that defect; but if it occurs after 
the contract he will not be blamed for it. 

Tlie husband has the right of option in case 
she is impervious, i.e.^ in case there is a malfor- 
mation of the female sexual organ, rendering 
coition impossible. The wife has the option 
when the husband is a eunuch, or impotent ; but 
in case of impotency no option is allowed to her 
if lie has once cohabited with her, even if it wore 
a single sexual act, i.e,, the impotency must ex- 
ist at the time of contract, before the marriage 
is consummated. 

The dissolution of the contract shall be made 
immediately after citing the case before the 
judge, and proving it before him ; but in the 
case of impotency it shall be postponed after the 
citation before the judge for a year from the 
date on which it is proved. The impotency of 
the husband is proved by his own admission 
before the Kadhi, or before two witnesses, who j 
shall ^ve evidence of it before him. If he 
does not admit it, but alleges that he has copu- 
lated, he should be believed •on his oath. If 
the impotency is proved, the judge shall grant 
him u year’s time, and after the year she snoul^ 
cite him before the judge. If he alleges that he 
has copulated, and she is a woman (not virgin), 
but she does not admit his statement to be true, 
he Hiould be sworn that he has copulated with | 
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her, and shall no longer be dunned for it. If, how* 
ever, she is found to be a virgin by the evidence 
of four women that she is still a virgin, she should 
be sworn slso that she retains her original virgin- 
ity, as it is probable that virginity returns in case 
it was incompletely destroyed, then he should 
not be believed, because appearances are on her 
side. If in such a case she swears, or he admits 
it, it shall be dissolved by her after the Kadhi 
says the right of dissolution is proved. Ac- 
cording to Abu Hanifah, virginity is established 
by the evidence of one woman. 

No option is allowed in the case of fetid ul- 
cers, as the well-known blessed disease (Syphilis) 
or itch, or stenching mouth, or if the man is 
castrated, nor by reason of the largeness of his 
sexual organ, unless it deforms the woman. 
^Begairimee). 

According to Abu Hailifah no option is al- 
lowed for any of the said defects, but the woman 
has the option of dissolving the marriage in the 
case of the eunuch and impotent, and similarly 
a castrated person shall be given one vear’s time 
like the impotent. If the wife complains of his 
large organ, the case shall be delegated to the 
Kadhi, with reference to her condition. If a 
full-grown woman is unable to cohabit, her de- 
liver to the husband should not be ordered, 
whemer it is owing to her weakness, or emaoui- 
tion, or the largeness of his organ. If the wife 
is too young to cohabit, she shall not be delivered 
until she becomes capable. (Rudd-ul-Muhtar). 
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OHAPTEK XL 


On Dowb». 


Q. What is meant by Sidat ? 

A. Mahr and Sidak are both synonymous, 
they both denote a name of propei*ty which 
should be given to the wife on making a con- 
tract of marriage, or on its consummation. 

Q, What is its amount, and when is it pay- 
able i 

A. There is no fixed limit to it, but its 
amount in property, or in that which stands in 
its place, its equivalent is fixed by the 
mutual consent of the husband and wife, or their 
guardians. According to Abu Hanifah its mini- 
mum is ten dirhams, or seven mithkals of silver. 
If the husband has named less than the ten 
dirhams, she should Have the ten, and if he 
named more than it, she should have the named 
amount. According to Ash-Shafa’ee its mini- 
mum and maximum are both not limited, and 
the husband may make the dower as much of 
gold as an oxen hide can contain. Anything 
fliat is a lawful consideration is a lawful dower. 

The payment may be deferred or prompt, or 
partly prompt and partly deferred, according to 
the conditions agreed upon between the husband 
and wife. If it is not stipulated to defer it, it 
becomes payable on the consummation of mar- 
riage, or on the death of either of them. The 
wife can refuse to surrender herself to the hus- 
band until she receives the prompt dower ; but 
according to Abu Yusseff, though it may be 
wholly deferred, she can withhold herself, and,. 
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according to this, decisions nro made, in which 
case she will be entitled to maintenance, and to 
go out from his house in case of need, or to 
visit her family without his permission, so long 
as she does not receive it. According to Ash- 
Shafa’ee the liusband should bo ordered to 
deposit the dower with a trustworthy person, 
and the wife should be ordered to deliver her- 
self, and she has no right to refuse after lie had 
sexual intercourse with her, unless she were 
forced, or she were a minor, or a lunatic; but 
Abu Ilanifah says it is lawful for her to do so. 
Half the dower is to be paid if the woman was 
divorced before the consummation of marriage. 

Q. Is it necessary to specify the dower, and 
what is the wife entitled to when no dower is 
specified, or if the specified dower is unlawful ? 

A, The contract of marriage is valid without 
the mention of dower, and even if it is nega- I 
tived; but the husband is bound to pay tiie ; 
dower of one like her on consummation of the 
marriage, or on the death of either of them. 

If a man marry on condition that the Avife shall 
have no dower, or for a dower which is unlaw- 
ful, sucli as usurped property, or pork, or wino, ! 
or for an ambiguous dower ; for instance, a ! 
house, or an animal, without showing its kind, 
the marriage is valid, and she will get the doAver 
of on*e like her if he had consummated the mar- 
riage, or died leaving her ; but if he marries lior 
for a horse, a middling one or its price is to be 

g iven. A volunteering Avoman is she who gives 
erself in marriage without a dower ; before its 
consummation she can demand the allotment of 

Notb. — In addition to her dower she is entitled to 
a share of the inheritance . — Vide Chapter IV, Part 1. 
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a dower, and hold herself aloof ; and if the hns" 
band refuse to allot it, the JKadhi shall allot a 
dower of one like her. 

Q. Is the husband bound to ]>aj the dower 
if he has retired with the wife to a place of 
privacy, and divorced her without having had 
sexual intercourse with her ? 

A. Yes, according to Abu Hanifah, the 
dower becomes due by the husband having ac- 
cess to her in a lonely place, if it were a proper 
state of privacy : that is, if there was no physi- 
eal obstacle, such as the illness of either of them , 
preventing sexual intercourse, or if the wife 
were incurably impotent, or if there wore a ^ 
natural obstacle, such as the presence of a third 

E ei'son who is of sound mind, cveu if ho were 
lind or sleeping, unless he (the third) were a 
child of no understanding, or non mnjyos inentia^ 
or was unconscious, or if’ there were a legal 
obstacle, such as performing the ceremonies of 
pilgrimage. If the husband had a lonely access 
to her, and he was a eunuch, or impotent, or a 
child incapable of consummating the marriage, 
she is entitled to tlie whole dowor. 

Q. What is meant bv the dower of one like 


A. According to Abu Hanifah it is the 
average amount of dowor paid to a woman 
resembling her from the family of her (tli© 
wife’s) father, such as her sister, niece, or pater- 
nal aunt, and the daughter of a cousin ; and no 
regard is paid to her mother unless she belonged 
to the people of her father as being hie cousin. 
It is necessary that the two women should be 
alike at the time of contract in age, beauty, 
wealth or means, reason ({.a., the dower paid to 
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a mad woman is irrelevant), morality, virginity 
or womanhood, and that they both siiould be of 
the same place and generation. If all* these 
qualities cannot be found in two women, it will 
be enough to act upon such of them as are 
found. If no female is found amongst the tribe 
of her father resembling her, then from a tribe 
resembling her father’s people. According to 
Ash-Shafa’eo a like dower means the amount 
obtainable for one like her, considering the 
nearest female to the wife from amongst the 
blood relations of her father ; so regard is given 
to a, sister of the whole blood, and, on her 
failure, to a sister by the same father, then the 
daughter of a brother’s son, then the paternal 
aunt. If females of the blood relations are 
wanting, or if their dower cannot be ascertained, 
then tlxe uterine relations, the relations ! 
of the mother, such as the grandmother and I 
maternal aunt, are taken into account. It is 
necessary that the two women should be alike in 
age, reason, property, virginity, womanhood, 
beauty, virtue iisuess, and education. If she 
(whose dower is in dispute) is superior or in- 
ferior to them, a proper dower under the cir- 
cumstances should be awarded. If one (female 
relation) has made a remission, it should not be 
acted conformably to her, because it is the 
ordinary which is taken into account. 

Q. Is marriage valid in consideration of 
certain services ? m 

A, According to Abu Hanifah, if a free man 
marry a woman for serving her for a period of 
one year, or for teaching her the Koran, she is 
entitled to the dower of one like her. If a slave 
marry a free woman with the permission of his 
master, the dower is a debt due by him, and for 



Hy 0 I 5 V' o'ji' 

• f' * 

Jp oS^ ^;;iVi ^ oi^ 

®l/*^ \3?*j 0*^‘ O^ i^Vii\ V*\^ jV ^ V^ 

^ Ji>^\ o*)ji^ SU^)ju Wu Jp 

•X4ii^\ Jin) ^\Jl<^\ o^\>j^\ c*»-{^ • [jr^ 

^ ^)>i^*> \)fc ^ ji\ \|il® \^»^\-« I 

Ci*A» ^ (^Vii\ J\Jj ioSi oAjJ\ 

cJla) ^ 

*\ii\ Wy**$ JU»\i\\ jJ^S\ ^ V* • ^ 

Jli 4 ^ ji\ y^ 

5ji^ cn^' v3^j 5 :j->‘ j' 

iSfs^ o^ 

V« Jp’-r-^f v)*-^ 

.J^j *Vp^ \U\^\ Jm) 

^ O^ ^ 

A«i\ V« . 4 ^ 

Jp H-# £1}^ O* 5: ^ *1^ • ^ 



278 


which he mav be sold ; but if ho marry a free | 
woman, with liis master’s permission, for serving 
her for a year, it is lawful. Ash-Shafa’ee, how- 
ever, hol(is that a man may marry a woman for 
certain services, such as teaching her the Koi*an, 
or serving her. 

Q. Is an addition to the dower valid if made 
after the contract was entered into 2 

A. According to Abu Hauifah the husband | 
is bound by it, '\Amether he has consummated the j 
marriage or died, leaving lier behind. If ho 
divorces her before consummation, she shall have 
half the specified dower, together with half the 
addition onl 3 ^ Ash-Sliafa’ee says it is merely^ a 
new gift which, if ac^juired by seizin, is valid, 
but if she did not receive it, it is void. 

Q. What is a nullified marriage, and is the 
dower payable for it ? - 

A. It is one which is wanting in one of its 
essentials, such as the presence of witnesses, or 
marrying two sisters at the same time. Either 
the spewfied dower, or the dower of one like 
her, whichever is the smallest, should be paid, 
and either of the married couples can dissolve it 
even if his friend is not present, whether it 
was consummated or not ; nay, the ICadhi ought 
to separate them, and the wife should pass tlie 
fix^d term of iddet after its consummation. The 
parentage of a child born in a nullified marriage 
m established as a precaution in order to pre- 
serve the life of the child, the period of gesta- 
tion being taken into account from the date of 
consummation. 

Q. What is Mota’a (divorce present) i 

A. In common speech it means provisions* 
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or necessaries which afford comfort, and legally 
it denotes some property which the husband is 
bound to pay liis wife whom ho has put away, 
if the separation was caused by him, as if it 
were by his apostaey from faith, or by divorce 
or separation by his imprecating her, but not if 
it arose on her side as by her apostaey, or by the 
exercise of the right of option on attaining to 
puberty, or for want of inequality (between the 
husband and wife). Ash-Shafa’eo says if the 
separation was caused by her dissolving the 
marriage owing to his defect, or by his dis- 
solving it owing to her defect, no mota’a is due 
to her. 

Q. To whom is mota’a diie ^ I 

A. It is due to a woman who mairied with- 
out a dower, and wlio is divorced before the 
consummation of marriage, and nothing has 
been settled on her. It is also due to a woman 
whose marriage was consummated, and who has 
been divorced absolutely or reversibly, provided 
her term of iddet has expired, or to one whose 
husband has parted witu her by a cause not 
arising from her. It is recommended that the 
mota’a present shall not bo less than thirty dir- 
hams, or its equivalent, nor should it amount to 
half the dower. If the man and woman agree 
upon something, that will do, and if tli^ quarrel 
about its amount the Kadhi shall nx it, ac- 
cording to his best efforts, in proportion to their 
condition with reference to iier husband’s sol- 
vency or insolvency, and her descent and descrip- 
tions, because the Almighty God says (Koran, 
Chapter IL), provide them, i.e., women (he who 
is at his ease ^all provide the women according 
to his circumstances, and^e who is strained shall 
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provide in proportion to his condition^ with 
necessaries, in a reasonable manner, this is a 
duty incumbent on the righteous. According 
to Abu Hanifah mota’a present is only due to a 
woman who has married without a dower, as 
has been explained above, but it is recommended 
for every wife who has been divorced after con- 
summation of marriage, and for whom a dower 
has been specified. X^egairimeo and AI-Kanz)# 


CHAPTER Xir. 


On MABnii&.aE Pjbbsbnt to tub Wife. 

Q. What is dafa’a (marriage present), and is 
it a prompt dower ? 

A, Whatever money, clothes or ornaments 
are given by a betrother t^ his fiancee before the 
contract of marriage is subject to the same rule 
as a present, because it is a present stipulated 
for tefore the contract is entered into, and it 
becomes the property of the wife by the con- 
ti^t The word is derived from dafa’a, “to 
^ve,’’ because it is given to the wife, (Tohfat- 
ibin-Hajar). 

Q. What is Badwali (satisfaction), and is the 
husband bound to give it to his wife ? 

A. It denotes some money or clothes, or 
both, which the husband gives to hie wife in 
order to give her satisfaction when he marries 
another wife in addition to her. The husband 
is bound to give it where it is required by cus- 
tom. (Fatwas of ibin Jom’aan). 

Is the husband’s claim admissible in ro* 
apect of gold and silver money, or goods, or any 
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food which ho sent to her before the marriage 
procession, or after he joined her ? He alleges 
that it was on account of the dower, and she 
says it was a present. 

A, If it were anytliing eatable, her state- 
ment about the same is to be credited on oath, 
because it is well known that all this which he 
sends is a present, and the appearances are on 
her, and not his, side. Similarly what ho sends 
her during the holidays and seasons, such as 
clothes and oinamcnts, also what dii’hams and 
dinars (silver and gold coins) he gives her on the 
morning of the honeymoon. All this is known 
to be a present, especially what is called Subha 
(and in Yemen, Subhyiah), i.e.y morning present, 
because all that is known to bo a present, and 
not from the dower. If the thing sent is other 
than what is above mentioned, his statement on 
oath is to bo credited, and the onus of proof lies 
on her. (Rudd-ul-Muhtar). According to Ash- 
Sbafa’ee, if the husband gives liis fiancee any- 
thing before the contract is made, her statement 
is to be believed, and if it were after the 
contract, he should be believed. (Fatwas of 
Alaskhar). 

When the people of the wife took anything 
on delivering her, as if her brother refused to 
convey her or to enter into the marriage contract 
on Ber behalf until he got something, the hus- 
band may recover it if it were in existence, or 
its price if * it has perished, because it is a bribe. 

Q. Is the (wife’s) father’s allegation that her 
marriage equipment was given on loan admissi- 
ble ? • 

A. When a man has furnished his daughter 
with equipment, and delivered the same to her 
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while he was in good health, neither he nor his 
heirs can afterwards take it back from her, bat 
it shall belong solely to her. If he alleges that 
what lie had given to her was on loan, and she 
said it was a gift with possession, or if the hus- 
band sa3*s so after her death that he might in- 
herit it. According to the approved doctrine, 
her husband’s or her own statement is to be 
credited if there was a uniform usage that the 
father gives the like of it as her equipment, and 
not as a loan ; but if the usage were fluctuating 
as in Egypt and Syria, then the father’s claim is 
admissible ; for instance, where it was more than 
what such a woman is ordinarily ecjuippod with. 
A usage is relevant wlierc it is uniform or pre- 
vailing, because an extraordinary occurrence is 
not relevant, for there is no doubt that a loan is 
made by some individuals, but the prevailing 
and uniform custom amongst the higher and 
middle classes is to give what is in excess of the 
amount of dower as a gift, except those orna- 
ments and clothes which the wife lias upon lier 
on the night of the procession, for much, or 
most of it, is on loan ; and if she dies on that 
night, the husband cannot claim it as her own, 
but the father’s and mother’s statement that it is 
a loan, or that it has been borrowed for her, is 
to be credited : the approved rule is to build 
(acQ on usage. The mother is like the father 
in equipping the daughter, and so is the guar- 
dian of a female child, that is, the decision about 
what is claimed by the mother or the ^ardian 
who give the child in marriage should be made 
as above explained according to the enstom ob- 
taining in regard to Uie same. If, in equipping 
|ier daughter, the mother gives anything of the 
goods of the fatiier in his presence, and with 
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Ilia knowledge, and he was silent, and the 
daughter was conveyed to her husband, the 
father rannot recover the same from his daugh- 
ter. Similarly if the mother incurs such expen- 
ses as are usual in equipping hei', and the father 
was silent, the mother will not be responsible. 
(Rudd-ul-Muhtar). According to Ash-Shafa’ee 
the father’s words are to be believed about what 
he has equipped his daughter with. (Ibn Ha- 
jar’s Commentary on A1 Minhaj). 

Q. Can a betrother recover what he has 
sent to his fianede if her father would not give 
her in marriage, or if she refuses to marry when 
she becomes of age? 

A. If the things sent by him form part of 
what they have agreed upon as dower, he can 
recover it only if it were intact, even if it de- 
teriorated by use, or its price if it has perished, 
for it was a consideration and the contract was 
not completed, so it is lawful to recover it. 
He ean also recover what he sent her as a 
present if it were intact, not if it were destroyed 
or used, because it comes within the definition 
of gift, in which destruction and wear are a W 
to recovery. 


CHAPTER XIII. 


Ok Divdbob. 

Q. What is the legal definition of divorce? 

A. It is the removal of the bond which is 
legaUy established by marriage. 
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them with kindness.” If he Tthe husband) di- 
vorce her the third time, she snould no longer 
be lawful to him until she passes her term of 
iddet and marr^ another husband by a valid 
contract of marriage. The husband ought there- 
fore to restrict himself to one divorce, and should 
not combine the three, because one divorce will 
fulfil the purpose after the expiry of the term of 
iddet, and by it ho will have the benefit of tak- 
ing her back if he repents or regrets during her 
term, and he can renew the marriage if he]^eaBe 
after the expiry of the iddet, whereas if he 
divorces her thrice at one time, perhaps he will 
regret it, so he will be put under the necessity 
of having her married by a Moliallil to legalize 
her for him (see Chapter YJ.), and of waiting 
for a certain period, and the contract of the Mo- 
hallil is condemned, so he (the husband) will bo 
• the abettor of it, and his heart will hang upon 
the wife of another, and upon her being divorced 
by him, i,e,y the Mohallil, this will then cause an 
abhorrence of the wife, and all this is the fruit 
of the cumulative divorce, whereas one divorce 
suffices for the object in view without any fear 
of danger. (Ihya-ul-uJum-Lil-Ghazali). 

Q. How many kinds of divorce are there t 

A, According to Abu Hanifah, divorce can 
be xmule in three ways, that is, (1) the best form 
of divorce, and (2) the Bunnee (commended) form 
of divorce, and (3) Bada’ce or heretical form of 
divorce. 

The first is that where a man put aw^ his 
wis wife by one divorce in a clean period (be- 
tween two menstrual courses) in which there 
shall be no sexual intercourse, and he should 
leave her until she passes her iddet, because the 
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oompanion (of the Prophet) used not to add more 
to one divorce until lier term of iddet expires, 
and because it is far from causing regret, as it is 
susceptible of a remedy. 

Second — The good Sunnee divorce is that by 
whiclx a man divorces his wife (whose marriage 
was consummated) three times in three clean 
periods in which there shall be no sexual inter- 
course, that is, one divorce in each interval be- 
tween the menstrual courses, if the women is one 
of those who pass the menses. As regards those 
who do not pass the menses owing to old or small 
age, or who are pregnant, it is legal to divorce 
them even after sexual intercourse. When a 
woman does not get her courses, and her husband 
desires to divorce her according to the Sunnee 
form, he should make three separate divorces in 
three months, one divorce should be pro- 
nounced each month. 

The third is the heretical form of divorce when 
he divorces her thrice by one word or sentence, 
or in one clean interval between the courses. 
When he does so, the divorce takes effect and she 
becomes absolutely separated from him thougli 
he will be a sinner. Asli-Shafa’ee holds that 
divorce of this description is not heretical. 

The Shiahs hold that three divorces expressed 
in ^ne sentence or at one time are not valid, and 
so IS divorce pronounced daring the courses, for 
it is a forbidden innovation in their opinion. 
(Rudd-ul-Muhtar). 

.Q. What is absolute or irreversible divorce ? 

A. It means (1) three diverts pronounced 
either in one sentence at one time or in three 
clean periods, (2) also a divorce accompanied by 
compensation to the husband is absolute (3) when. 
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a man pat away his wife by one or two 
divorces, and does not take her bat^ before the 
expiry of her ’iddet, she becomes absolutely 
divorced from him. 

,Q. What is a reversible divorce ? 

A. When a man put away his free wife by 
one or two divorces, it is lawinl for him to take 
her back daring her term of iddet, whether she 
consents to it or not, by reason of the contina- 
ance of the marriage, which lasts so long as she 
is undergoing the term. 

Sat the husband has no right to the woman’s 
retnm without her consent and a new contract 
and dower in case of dissolution of marria^ 
owing to bodily defect, or the exercise of the 
right of option when coming of age, nor when 
the divorce is accompanied by compensation, nor 
after the expiry of the iddet in the case of a re- 
versible divorce, nor when a woman was divorced 
by her husband before consummation of the 
marriage. 

Q. How is her return effected I 

A. By the husband saying “ I recall you or | 
take you back, or I recall my wife,” or oy any ! 
act done by him implying that he has recalled 
her. Adi-Shafa’ee says that it is not valid if not 
expressed in words unless the husband were 
dumb or one whose tongue is fettered, and it is 
reoohimended that he should have witnesses to 
her recall. If he does not do so, her recall is 
valid. If her term expires and he says I have 
already recalled her,” and she confirms him, it 
is a'vmid recall, but if she contradicto him and 
they had no witnesses, her statement is to be be- 
lieved on oath. 

Q, Whose divorce is valid ? 
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A. Divorce by a husband of full age and 
sound mind, even if he were a slave, or if he 
were forced to do it, is valid. A divorce pro- 
nounced by a child or a lunatic or an idiot or 
somnambulist, or according to Abu Hanifah, one 
who is stupefied or unconscious takes no effect. 
Ash-Shafa’ee says that divorce by one who is 
forced is not valid. As for a drunken man, his 
divorce shall be cjarried into effect as a punish- 
ment, unless he was not a transgressor in drink- 
ing it, as where he did not know that it was an 
intoxicating liquor, or if he drank it as a medi- 
cine and it was the only specific for which no 
substitute could be obtained. 

Q, Can a woman who is separated by a 
reversible divorce inherit ? . 

A. Yes, because a reversible divorce does 
not put an end to the marriage, and so both the 
husband and wife inherit ea^ other before the 
expiry of the term of iddet. * 

Q. Does a woman who is divorced absolutely 
inherit? 

A. She does not inherit unless her husband 
has divorced her while he is suffering from a 
sickness which generally causes apprehension of 
death, or which disables him from carrying on 
his outdoor duties, or if ho were paralysed, or 
coiftumptive, or crippled, and his sickness was 
on the increase, or if he challenged to a duel a 
man who is stronger tlian he, or if he was taken 
out for execution under a legal sentence, or if ho 
remained on the plank of a imipwreck, or he was 
seized by a beast of prey and remained in his 
mouth, the woman shall inherit from him if he 
dies while she is undergoing her iddet, because 
he ran away from her right of inheritance, and * 
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60 Ms design will recoil on him so long until her 
term of iddet expires. If he divorces her abso* 
lately of his own accord without her consent and 
dies from that or any other cause, as if he were 
killed daring his sickness within the term of her 
iddet in the case of a wife whose marriage has 
been consummated, she will inherit from him 
and not he from her owing to his consent to for- 
feit his right. Ash-Shafa’ee, according to his 
new doctnnes, says no right of inheritance ac- 
craes to a woman separated by an absolute 
^‘rorce by reason of the termination of mar- 
riage together with all its laws. Malik says that 
she should inherit before and aft» the expiry of 
iddet. According to Ahmed, she inherits so Ions 
as she does not marry another husband. (Bad£ 
nl-Mnhtar ala Addur and Alainee ala A 1 Eanz). 

The woman shall also inherit him (her hus- 
band) who has imprecated her, i.e,y accused her 
of infidelity, or wno made a vow of abstinence 
from her, wat is, he swore that he would not 
approach her for four months or more, and did 
not violate the vow, and then died during her 
term, she shall inherit. But if he divorced her 
absolutely by her order, or if she obt^ed her 
separaHon from him for a compensation, or if 
she chose to have herself separated in conse- 
quence of her husband delegating its authority 
toiler, and likewise if die separates from him on 
account of his impotence, or the exercise of her 
right of option on attaining to puberty, or 
emandpatlon and. he died during her term, she 
shall not inherit because the sq>aration ensued 
from her act. (Eanz). 



AL^ \il ikji ^r)<> ^\,ib yb AlJi\ 2-— . ^ 

v*y\ t3\;i 

s2Si"c^ ti-u f], i\ J\5 

Sil^ \i^ 

5j^\cJb^ ii\ jfW Jp ^jcV\ 

fjoj^UiA^ h>U\ jcp j. J&iA ^j\ s^U. 

ii^ (3^^^ 

U . fjft 

c.. 

Ojl* »Li\ ^ 

**5i OJi;9\ \ei \i^ jiy ^ ^ 




CHAPTER XIV. 


On KHULA^ 

Q. What is Kliiila’ ? 

A. In common language it means to strip 
off, thus it is said he ^ala’a his dress, i.e,. he 
took it off. It likens the separation of the nus- 
band and wife to the act of stripping off clothes, 
because each of the married couple is like a gar- 
ment to the other, as the Almighty God &th 
said They (women) are a garment to you, and 
you are a garment to them,” because each of 
them screens the condition of his friend and 
prevents him from doing obscene things. In a 
legal sense, it denotes the dissolution of the con- 
tract of marriage for a certain consideration 
payable to the husband. ,The Imams are agreed 
that the khula’ separation is valid, and that if a 
woman hates her husband owing to his bad 
society or conduct or ugly countenance, there is 
no harm in resorting to it when there is need for 
it owing to dissentions and the want of accord. 
Khula’ is an absolute divorce. 

Q. What is the principle on which it is 
based 2 

A, The Koran where it says : “ Give the 
wffmen their dower freely ; but if they remit of 
their own free will any part of it enjoy it with 
a good grace and pleasure.” A clearer proof 
than this verse is what the Almighty^ says : There 
shall be no crime in either of them in respect of 
what she redeems herself for. 

Q. Is the khula’ valid where the husband 
has forced her to do it ? 
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A. She shall become divorced without any 
compensation, because tree consent is a condition 
essential to the payment of compensation. If he 
alleges that he has made khula’ for a considera- 
tion which she denies, the divorce shall take 
effect on his own admission, while his claim for 
the compensation shall be left to itself, and if he 
has no witnesses, her statement on oath shall be 
believed. 

Q, Can a father obtain the separation' of his 
female child for compensation ? 

A. It is not valid whether it was with her 
own property or dower. If he does so, she shall 
be divorced, and the compensation shall not be 
payable. 

Q, Is khula’ distinguished from divorce other- 
wise than by payment of compensation t 

A. Yes, by a valid khula’ the woman obtains 
possession of herself, and the husband cannot 
take her back without her own consent and a 
new contract, and khula’ separation may be made 
while she has her courses upon her, or during 
the clean interval. 

Q, What is meant by Mubaratf 

A, It means both the husband and wife re- 
leasing each other from every right actually due 
at^e time of the mutual release from every 
one of them to the other in connection with the 
marriage. If she obtains her separation ^ on 
condition that none of them has any cMm against 
the other, and then he claimed a certain quantity 
of cotton (deposited) with her, the claim shall be 
admissible, b^use the baraat release is solely 
connected with the rights of marriage. But the 
iddet maintenance wall not be irrecoverable, 
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unless expfessl^ stipulated for, while the right 
to lodging dariug the term shall not be barred, 
as it is a requirement of the law. 

Q. Is a release from the maintenance of a 
chilli valid I 

A. It is valid if it is made for a specified 
perio4 stLch ^ one n^onth or one year. If, for 
instance, she obtains her divorce by remitting 
the pmiqtenapoe of his child by her fpr ope 
montii while she is insolvent, and afterwards 
duq^ hiip for tho ipaintenpnee^ he shall be com- 
pelled to pay it, or if she obtains her divorce on 
condition th^t ^e phall kepp th^ child with hini) 
the khnla’ is valid, and the condition is void 
becau^e js contrary to law. 

CHAFTER XV, 

On Iddbt. 

Q, Wliat is the meaning of Iddet, and what 
is its object ? 

A. It is derived from the word ’adad, ie., 
number, and it means a space of time during 
which a divorced woman should wait before she 
should marry another husband in order to know 
the clearance of the womb, and the principle for 
itJii^derived from the Almighty’s saying, And 
the divorced women should wait concerning 
themselves for three periods, until they 
have their courses thrice, and it shall not be 
lawful for them to conceal that which God has 
created in their wombs if they beh'eve in God 
and the last day. (Koran, Chapter ll.) It has 
been provided for in order to preserve pedigree 
and to save it from adulteration. 





